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I. BACKGROUND

A.    The United States of America (~United States"), on behalf of the Administrator of
the United States Environmental Protection Agency (~EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act (~CERCLA"), 42 U.S,C. 5§ 9606, 9607.

B.    The United States in its complaint seeks, inter alia: (I) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Granby Subdistrict of
the Newton County Mine Tailings Superfund Site, together with accrued interest, and (2)
performance of a non-time-critical removal action by the Defendant at the Granby Subdistrict (as
defined below) of the Site (as defined below) consistent with the National Contingency Plan,
40 C.F.R. Par{ 300 (as amended) (~;NCP").

C.    In accordance with the NCP and Section 121 (f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621 (f)(1)(F), EPA notified the State of Missouri (the ~;State") of negotiations with potentially
responsible parties regarding the implementation of the non-time-critical removal action for the
Granby Subdistrict of the Site, and EPA has provided the State with an opportunity to comment on
the negotiations and the contents of this Consent Decree.

D.    In accordance with Section 1220)(1) of CERCLA, 42 U.S.C. § 96220)(1), EPA
notified the Department of the Interior of negotiations with potentially responsible parties
regarding the release of hazardous substances that may have resulted in injury to the natural
resources under Federal trusteeship and encouraged the trustee(s) to participate in the negotiation
of this Consent Decree.

E.    The Defendant that has entered into this Consent Decree (~Settling Defendant")
does not admit any liability to the Plaintiff arising out of the transactions or occurrences alleged
in the complaint, nor does it acknowledge that the release or threatened release of hazardous
substance(s) at or from the Granby Subdistrict constitutes an imminent or substantial
endangerment to the public health or welfare or the environment.

F. Pursuant to Section 105 of CERCEA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 29, 2003, Fed. Reg. 68-FR-55875-55882.

G.    In response to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Site an Engineering Evaluation/Cost Analysis (~EE/CA") was
performed for the Site pursuant to 40 C.F.R. § 300.415.

H.    Pursuant to 40 C.F.R. § 415, EPA published notice of the opportunity to comment
on the EE/CA and the proposed selection of a non-time-critical response at the Site in August
2003 in a major local newspaper of general circulation. EPA provided an opportunity for written
and oral comments from the public on the EE/CA.

I. The decision by EPA on the non-time-critical removal action to be implemented
at the Site is embodied in an Action Memorandum to Request a Non-time-critical Removal



Action ("Action Memo"), executed in November 2006. The Action Memo is defined below and
attached as Appendix A.

J. Based on the information presently available to EPA, EPA believes that the Work
(as defined below) will be properly and promptly conducted by the Settling Defendant if
conducted in accordance with the requirements of this Consent Decree and its appendices.

K.    Solely for the purposes of Section 113(j) of CERCLA, the Non-time-critical
Removal Action selected by the Action Memo and the Work to be performed by the Settling
Defendant shall constitute a response action taken or ordered by the President.

L. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1.    This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendant. Solely for the purposes of this Consent Decree
and the underlying complaint, Settling Defendant waives all objections and defenses that it may
have to jurisdiction of the Court or to venue in this District. Settling Defendant shall not
challenge the terms of this Consent Decree or thi s Court’s jurisdiction to enter and enforce this
Consent Decree.

III. PARTIES BOUND

2.     This Consent Decree applies to and is binding upon the United States and upon
Settling Defendant and its successors and assigns. Any change in ownership or corporate status
of the Settling Defendant including, but not limited to, any transfer of assets or real or personal
property, shall in no way alter Settling Defendant’s responsibilities under this Consent Decree.

3.    Settling Defendant shall provide a copy of this Consent Decree to each contractor
hired to perform the Work required by this Consent Decree and to each person representing the
Settling Defendant with respect to the Granby Subdistrict or the Work and shall condition all
contracts entered into hereunder upon performance of the Work in conformity with the terms of
this Consent Decree. Settling Defendant or its contractors shall provide written notice of the
Consent Decree to all subcontractors hired to perform any portion of the Work required by this
Consent Decree. Settling Defendant shall nonetheless be responsible for ensuring that its
contractors and subcontractors perform the Work contemplated herein in accordance with this
Consent Decree. With regard to the activities undertaken pursuant to this Consent Decree, each
contractor and subcontractor shall be deemed to be in a contractual relationship with the Settling
Defendant within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).



IV. DEFINITIONS

4.    Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

"Action Memorandum" or "Action Memo" shall mean the EPA Action Memorandum for
the Non-time-critical Removal Action to Address Contaminated Wells in the Granby Subdistrict
of the Newton County Mine Tailings Site, signed by the Superfund Division Director, Region
VII, and all appendices thereto. Attached hereto as Appendix A.

"CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

"’Consent Decree" shall mean this Decree and all appendices attached hereto (listed in
Section XXVIII). In the event of conflict between this Decree and any appendix, this Decree
shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
day" shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any
period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday,
or Federal holiday, the period shall run until the close of business of the next working day.

~%ffective Date" shall be the effective dale of this Consent Decree as provided in
Paragraph 95.

"EPA" shall mean the United States Environmental Protection Agency and any successor
departments or agencies of the United States.

"Future Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports and other
items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Sections X
(including, but not limited to, the cost of attorney time and any monies paid to secure access
and/or to secure or implement institutional controls including, but not limited to, the amount of
just compensation), XIV, and Paragraph 76 of Section XX. Future Response Costs shall also
include all Interim Response Costs, and any applicable Interest on those Past Response Costs
Settling Defendant has agreed to reimburse under this Consent Decree that has accrued pursuant
to 42 U.S.C. § 9607(a) during the period from October 15, 2006 through the Effective Date of
this Consent Decree.

"Granby Subdistrict" or "Subdislrict" shall mean the Granby Subdistrict of the Newton
County Mine Tailings Site as approximately designated on the map attached as Appendix B, and
encompasses all areas where pollutants, contaminants and/or hazardous substances released from
the area designated as the Granby Subdistrict on Attachment B have come to be located.

"Interest," shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on



October t of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of each year.

"Interim Response Costs" shall mean all costs, including direct and indirect costs,
(a) paid by the United States in connection with the Granby Subdistrict between October 15,
2006 and the Effective Date, or (b) incurred prior to the Effective Date but paid after that date.

"MDNR" shall mean the Missouri Department of Natural Resources and any successor
departments or agencies of the State.

"Newton County Mine Tailings Superfund Site" or "Site" shall mean the site, located in
Newton County, Missouri, listed on the National Priorities List on September 29, 2003, that
consists of six subdistricts, including the Granby Subdistrict as defined in this Consent Decree.

"Newton County Mine Tailings Superfund Site Special Account" shall mean the special
account established at the Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C.
§9622(b)(3).

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral
or an upper case letter.

"Parties" shall mean the United States and the Settling Defendant.

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Granby Subdistrict of the
Site through October 14, 2006, plus any applicable Interest on all such costs which have accrued
pursuant to 42 U.S.C. § 9607(a) through such date.

"Performance Standards" shall mean the clean up standards and other measures of
achievement of the actions selected by EPA, set forth in Section VI.A.3 of the Action Memo and
Section 2.1 of the SOW.

"Plaintiff’ shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et
seq. (also known as the Resource Conservation and Recovery Act).

"Removal Action" or "Non-time-critical Removal Action" or "RA" shall mean those
activities to be undertaken by the Settling Defendant to implement the Action Memo, in
accordance with the SOW and Removal Action Work Plans and other plans approved by EPA.

"Removal Action Work Plan" or "RAWP" shall mean the document developed pursuant
to Paragraph 10 of this Consent Decree and approved by EPA, and any amendments thereto.

"Section" shall mean a portion of this Consent Decree identified by a Roman numeral.

"Settling Defendant" shall mean the Blue Tee Corp.

"State" shall mean the State of Missouri.



"Statement of Work" or "SOW" shall mean the statement of work for implementation of
the Removal Action at the Granby Subdistrict, as set forth in Appendix C to this Consent Decree
and any modifications made in accordance with this Consent Decree.

"Supervising Contractor" shall mean the principal contractor retained by the Settling
Defendant to supervise and direct the implementation of the Work under this Consent Decree.

"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substance" under Section 101 (14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101 (33), 42
U.S.C. § 9601(33); (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.
§ 6903(27).

"Work" shall mean all activities Settling Defendant is required to perform under this
Consent Decree, except those required by Section XXIV (Retention of Records).

V. General Provisions

5.    Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the environment at the Granby
Subdistrict by the implementation of response actions at the Granby Subdistrict by the Settling
Defendant, to reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff
against Settling Defendant as provided in this Consent Decree.

6. Commitments by Settling Defendant. Settling Defendant shall finance and
perform the Work in accordance with this Consent Decree, the Action Memo, the SOW, and all
work plans and other plans, standards, specifications, and schedules set forth herein or developed
by Settling Defendant and approved by EPA pursuant to this Consent Decree. Settling
Defendant shall also reimburse the United States for Past Response Costs and Future Response
Costs as provided in this Consent Decree.

7.     Compliance With Applicable Law. All activities undertaken by Settling
Defendant pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and regulations. Settling Defendant must
also comply with all applicable or relevant and appropriate requirements of all Federal and state
environmental laws as set forth in the Action Memo and the SOW. The activities conducted
pursuant to this Consent Decree, if approved by EPA, shall be considered to be consistent with
the NCP.

8. Permits

a.     As provided in Section 121 (e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the Work that is not on-site
requires a federal or state permit or approval, Settling Defendant shall submit timely and
complete applications and take all other actions necessary to obtain all such permits or approvals.



b.    The Settling Defendant may seek relief under the provisions of Section
XVII (Force Majeure) of this Consent Decree for any delay in the performance of the Work
resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.

c. This Consent Decree is not, and shall not be construed to be, a permit
issued pursuant to any federal or state statute or regulation.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANT

9. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling Defendant pursuant to
Sections VI (Performance of the Work by Settling Defendant), VII (Quality Assurance, Sampling
and Data Analysis), and XIV (Emergency Response) of this Consent Decree shall be under the
direction and supervision of the Supervising Contractor, the selection of which shall be subject to
disapproval by EPA after a reasonable opportunity for review and comment by the State. No
later than 10 days after the lodging of this Consent Decree, Settling Defendant shall notify EPA
in writing of the name, title, and qualifications of any contractor proposed to be the Supervising
Contractor. With respect to aW contractor proposed to be Supervising Contractor, Settling
Defendant shall demonstrate that the proposed contractor has a quality system that complies with
ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for Environmental
Data Collection and Environmental Technology Programs," (American National Standard,
January 5, 1995), by submitting a copy of the proposed contractor’s Quality Management Plan
(QMP). The QMP should be prepared in accordance with ~’EPA Requirements for Quality
Management Plans (QA/R-2)" (EPA/240/B-01/002, March 2001) or equivalent documentation as
determined by EPA. EPA will issue a notice of disapproval or an authorization to proceed. If at
any time thereafter, Settling Defendant proposes to change a Supervising Contractor, Settling
Defendant shall give such notice to EPA and must obtain an authorization to proceed from EPA,
after a reasonable opportunity for review and comment by the State, before the new Supervising
Contractor performs, directs, or supervises any Work under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA will notify
Settling Defendant in writing. Settling Defendant shall submit to EPA a list of contractors,
including the qualifications of each contractor, that would be acceptable to them within 30 days
of receipt of EPA’s disapproval of the Supervising Contractor previously proposed. The EPA
will provide written notice of the names of any contractor(s) that it disapproves and an
authorization to proceed with respect to any of the other contractors. Settling Defendant may
select as its Supervising Contractor any contractor from that list that is not disapproved and shall
notify EPA of the name of the contractor selected within 21 days of EPA’s authorization to
proceed.

c. If EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Settling Defendant from
meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,
Settling Defendant may seek relief under the provisions of Section XVII (Force Majeure) hereof.

10. Removal Action.

a.    No later than 45 days after EPA’s issuance of an authorization to proceed
pursuant to Paragraph 9, Settling Defendant shall submit to EPA a work plan for the performance



of the Removal Action at the Site ("Removal Action Work Plan" or "Work Plan"). The Removal
Action Work Plan shall provide for construction and implementation of the action set forth in the
Action Memo and achievement of the Performance Standards, in accordance with this Consent
Decree, the EE/CA, the SOW, and the plans and specifications approved by EPA. Upon its
approval by EPA, the Removal Action Work Plan shall be incorporated into and become
enforceable under this Consent Decree. At the same time as Settling Defendant submits the
Removal Action Work Plan, Settling Defendant shall submit to EPA a Health and Safety Plan for
field activities required by the Removal Action Work Plan which conforms to the applicable
Occupational Safety and Health Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120.

b. The Removal Action Work Plan shall include the following: (1) schedule
for completion of the Removal Action; (2) update and confirmation of the identification of all
residences where deep-aquifer wells will be installed; (3) update and confirmation of the
identification of all residential water-supply wells in the shallow aquifer within or downgradient
of the Granby Subdistrict subject to monitoring; (4) method for selection of the contractor; (5)
methods for satisfying permitting requirements; (6) methods for implementation of the
monitoring; (7) methods for installation of future wells needed to respond to any migrating
contamination; (8) tentative formulation of the Removal Action team; and (9) a construction
quality control plan including the methods for implementation of the Removal Action Work
Plan.

c.    Upon approval of the Removal Action Work Plan by EPA, after a
reasonable opportunity for review and comment by the State, and submittal of the Health and
Safety Plan for all field activities to EPA, Settling Defendant shall implement the activities
required under the Removal Action Work Plan. The Settling Defendant shall submit to EPA and
the State all plans, submittals, or other deliverables required under the approved Removal Action
Work Plan in accordance with the approved schedule for review and approval pursuant to
Section X (EPA Approval of Plans and Other Submissions): Unless otherwise directed by EPA,
Settling Defendant shall not commence physical Removal Action activities at the Granby
Subdistrict prior to approval of the Removal Action Work Plan.

11. The Settling Defendant shall continue to implement the Removal Action until the
Performance Standards are achieved and until a Record of Decision is issued by EPA selecting a
remedial action within the Granby Subdistrict or Site, and for so long thereafter as is otherwise
required under this Consent Decree.

12. Modification of the SOW or Related Work Plans.

a.    IfEPA determines that modification to the work specified in the SOW
and/or in work plans developed pursuant to the SOW is necessary to achieve and maintain the
Performance Standards or to carry out and maintain the effectiveness of the action set forth in the
Action Memo, EPA may require that such modification be incorporated in the SOW and/or such
work plans, provided, however, that a modification may only be required pursuant to this
Paragraph to the extent that it is consistent with the scope of the action selected in the Action
Memo.

b.    For the purposes of this Paragraph 12 and Paragraph 43 only, the "scope of
the action selected in the Action Memo" is all activities necessary to implement an alternative



water supply for residences impacted by lead, cadmium, and/or zinc contamination in residential
water supply wells within the Granby Subdistrict of the Site. The scope of the action includes
areas outside the Granby Subdistrict where contaminants from the Granby Subdistrict have come
to be located.

c.     If Settling Defendant objects to any modification determined by EPA to be
necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to Section XVIII
(Dispute Resolution). The SOW and/or related work plans shall be modified in accordance with
final resolution of the dispute.

d. After final resolution of any dispute pursuant to Subparagraph c above,
Settling Defendant shall implement any work required by any modifications incorporated in the
SOW and/or in work plans developed pursuant to the SOW in accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to limit EPA’s authority to
require performance of further response actions as otherwise provided in this Consent Decree.

13. Settling Defendant acknowledges and agrees that nothing in this Consent Decree,
the SOW, or the Removal Action Work Plan constitutes a warranty or representation of any kind
by Plaintiff that compliance with the work requirements set forth in the SOW and the Work Plans
will achieve the Performance Standards.

14.    a.     Settling Defendant shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility’s state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall
not apply to any off-Site shipments when the total volume of all such shipments will not exceed
10 cubic yards.

(1)    The Settling Defendant shall include in the written notification the
following information, where available: (1) the name and location of the facility to which the
Waste Material is to be shipped; (2) the type and quantity of the Waste Material to be Shipped;
(3) the expected schedule for the shipment of the Waste Material; and (4) the method of
transportation. The Settling Defendant shall notify the state in which the planned receiving
facility is located of major changes in the shipment plan, such as a decision to ship the Waste
Material to another facility within the same state, or to a facility in another state.

(2) The identity of the receiving facility and state will be determined
by the Settling Defendant following the award of the contract for Removal Action construction.
The Settling Defendant shall provide the information required by Paragraph 14.a as soon as
practicable after the award of the contract and before the Waste Material is actually shipped.

b. Before shipping any hazardous substances, pollutants, or contaminants
from the Site to an off-site location, Settling Defendant shall obtain EPA’s certification that the
proposed receiving facility is operating in compliance with the requirements of CERCLA Section
12 l(d)(3) and 40 C.F.R. 300.440. Settling Defendant shall only send hazardous substances,
pollutants, or contaminants from the Site to an off-site facility that complies with the
requirements of the statutory provision and regulations cited in the preceding sentence.



VII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

15. Settling Defendant shall use quality assurance, quality control, and chain of
custody procedures for all samples in accordance with "EPA Requirements for Quality
Assurance Project Plans (QA/RS)" (EPA/240/B-01/003, March 2001)"Guidance for Quality
Assurance Project Plans (QA/G-5)" (EPA/600/R-98/O18, February 1998), and subsequent
amendments to such guidelines upon notification by EPA to Settling Defendant of such
amendment. Amended guidelines shall apply only to procedures conducted after such
notification. Prior to the commencement of any sampling or monitoring project under this
Consent Decree, Settling Defendant shall submit to EPA for approval, after a reasonable
opportunity for review and comment by the State, a Quality Assurance Project Plan ("QAPP")
that is consistent with the SOW, the NCP and applicable guidance documents. If relevant to the
proceeding, the Parties agree that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as evidence, without objection,
in any proceeding under this Decree. Settling Defendant shall ensure that EPA personnel and its
authorized representatives are allowed access at reasonable times to all laboratories utilized by
Settling Defendant in implementing this Consent Decree. In addition, Settling Defendant shall
ensure that such laboratories shall analyze all samples submitted by EPA pursuant to the QAPP
for quality assurance monitoring. Settling Defendant shall ensure that the laboratories it utilizes
for the analysis of samples taken pursuant to this Consent Decree perform all analyses according
to accepted EPA methods. Accepted EPA methods consist of those methods which are
documented in the "Contract Lab Program Statement of Work for Inorganic Analysis" and the
"Contract Lab Program Statement of Work for Organic Analysis," dated February 1988, and any
amendments made thereto during the course of the implementation of this Consent Decree;
however, upon approval by EPA, after opportunity for review and comment by the State, the
Settling Defendant may use other analytical methods which are as stringent as or more stringent
than the CLP- approved methods. Settling Defendant shall ensure that all laboratories it uses tbr
analysis of samples taken pursuant to this Consent Decree participate in an EPA or EPA-
equivalent QA/QC program. Settling Defendant shall only use laboratories that have a
documented Quality System which complies with ANSI/ASQC E4-1994, "Specifications and
Guidelines for Quality Systems for Environmental Data Collection and Environmental
Technology Programs," (American National Standard, January 5, 1995), and "EPA Requirements
for Quality Management Plans (QA/R-2)," (EPA/240/B-01/002, March 2001) or equivalent
documentation as determined by EPA. EPA may consider laboratories accredited under the
National Environmental Laboratory Accreditation Program (NELAP) as meeting the Quality
System requirements. Settling Defendant shall ensure that all field methodologies utilized in
collecting samples for subsequent analysis pursuant to this Consent Decree will be conducted in
accordance with the procedures set forth in the QAPP approved by EPA.

16. Upon request, the Settling Defendant shall allow split or duplicate samples to be
taken by EPA and the State or their authorized representatives. Settling Defendant shall notify
EPA and the State not less than 28 days in advance of any sample collection activity unless
shorter notice is agreed to by EPA. In addition, EPA and the State shall have the right to take
any additional samples that EPA or the State deem necessary. Upon request, EPA shall allow the
Settling Defendant to take split or duplicate samples of any samples it takes as part of the
Plaintiff’s oversight of the Settling Defendant’s implementation of the Work.



17.    Settling Defendant shall submit to EPA and the State 2 copies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling Defendant
with respect to the Site and/or the implementation of this Consent Decree unless EPA agrees
otherwise.

18. Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of its information gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes or
regulations.

VIII. ACCESS AND INSTITUTIONAL CONTROLS

19. If the Site, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned or controlled by persons other than the
Settling Defendant, Settling Defendant shall use best efforts to secure from such persons:

a.     an agreement to provide access thereto for Settling Defendant, as well as
for the United States on behalf of EPA, and the State, as well as their representatives (including
contractors), for the purpose of conducting any activity related to this Consent Decree including,
but not limited to the following activities:

(1) Monitoring the Work;

(2) Verifying any data or information submitted to the United States ;

(3)    Conducting investigations relating to contamination at or near the

Site;

(4) Obtaining samples;

(5)    Assessing the need for, planning, or implementing additional

response actions at or near the Site;

(6) Assessing implementation of quality assurance and quality control

practices as defined in the approved Construction Quality Assurance Plans and, if applicable, an
approved Quality Assurance Project Plans;

(7) Implementing the Work pursuant to the conditions set forth in
Paragraph 76 of this Consent Decree;

(8) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendant or its agents, consistent with Section
XXIII (Access to Information);

(9) Assessing Settling Defendant’s compliance with this Consent
Decree; and

(10) Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree;
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b.     an agreement, enforceable by the Settling Defendant and the United States,
to refrain from using the Site, or such other property, in any manner that would interfere with or
adversely affect the implementation, integrity, or protectiveness of the Removal Action to be
performed pursuant to this Consent Decree. Such restrictions include, but are not limited to,
subsurface soil disturbance that could compromise the integrity of waters-supply lines.

c.     If EPA so requests, the execution and recordation in the Recorder’s Office
or Registry of Deeds or other appropriate land records office of Newton County, State of
Missouri, of an easement, running with the land, that (i) grants a right of access for the purpose
of conducting any activity related to this Consent Decree including, but not limited to, those
activities listed in Paragraph 19.a of this Consent Decree and (ii) grants restrictions that EPA
determines are necessary to implement, ensure non-interference with, or ensure the
protectiveness of the removal measures to be performed pursuant to this Consent Decree. The
access rights and/or rights to enforce use restrictions shall be granted to (i) the United States, on
behalf of EPA, and its representatives, (ii) the State and its representatives, (iii) the Settling
Defendant and its representatives, and/or (iv) other appropriate grantees. If EPA so requests, the
Settling Defendant shall submit within 45 days of such request to EPA for review and approval
with respect to such property:

(1) a draft easement that is enforceable under the laws of the State of
Missouri, and

(2)    a current title insurance commitment, or some other evidence of
title acceptable to EPA, which shows title to the land described in the easement to be free
and clear of all prior liens and encumbrances (except when those liens or encumbrances
are approved by EPA or when, despite best efforts, Settling Defendant is unable to obtain
release or subordination of such prior liens or encumbrances)

Within 15 days of EPA’s approval and acceptance of the easement and the title evidence, Settling
Defendant shall update the title search and, if it is determined that nothing has occurred since the
effective date of the commitment to affect the title adversely, the easement shall be recorded with
the Recorder’s Office or Registry of Deeds or other appropriate office of Newton County. Within
30 days of the recording of the easement, Settling Defendant shall provide EPA with a final title
insurance policy, or other final evidence of title acceptable to EPA, and a certified copy of the
original recorded easement showing the clerk’s recording stamps. If easement is to be conveyed
to the United States, the easement and title evidence (including final title evidence) shall be
prepared in accordance with the U.S. Department of Justice Title Standards 2001, and approval
of the sufficiency of title must be obtained as required by 40 U.S.C. § 255.

20. For purposes of Paragraph 19 of this Consent Decree, "best efforts" includes the
payment of reasonable sums of money in consideration of access, access easements, land/water
use restrictions, restrictive easements, and/or an agreement to release or subordinate a prior lien
or encumbrance. If (a) any access or land/water use restriction agreements required by
Paragraphs 19.a or 19.b of this Consent Decree are not obtained within 45 days of EPA’s request,
(b) or any access easements or restrictive easements required by Paragraph 19.c of this Consent
Decree are not submitted to EPA in draft form within 45 days of the date ofEPA’s requesl or (c)
Settling Defendant is unable to obtain an agreement pursuant to Paragraph 19 from the holder of
a prior lien or encumbrance to release or subordinate such lien or encumbrance to the easement
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being created pursuant to this Consent Decree within 45 days of the date of entry of this Consent
Decree, Settling Defendant shall promptly notify the United States in writing, and shall include in
that notification a summary of the steps that Settling Defendant has taken to attempt to comply
with Paragraph 19 of this Consent Decree. The United States may, as it deems appropriate, assist
Settling Defendant in obtaining access or land/water use restrictions, either in the form of
contractual agreements or in the form of easements running with the land, or in obtaining the
release or subordination of a prior lien or encumbrance. Settling Defendant shall reimburse the
United States in accordance with the procedures in Section XV (Payments for Response Costs),
for all costs incurred, direct or indirect, by the United States in obtaining such access, land/water
use restrictions, and/or the release/subordination of prior liens or encumbrances including, but
not limited to, the cost of attorney time and the amount of monetary consideration paid or just
compensation.

21. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed to implement the action
selected in the Action Memo, ensure the integrity and protectiveness thereof, or ensure non-
interference therewith, Settling Defendant shall cooperate with EPA’s efforts to secure such
governmental controls.

22. Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any
other applicable statute or regulations.

IX. REPORTING REQUIREMENTS

23. In addition to any other requirement of this Consent Decree, Settling Defendant
shall submit to EPA and the State two (2) copies of written monthly progress reports that:
(a) describe the actions which have been taken toward achieving compliance with this Consent
Decree during the previous month; (b) include a summary of all results of sampling and tests and
all other data received or generated by Settling Defendant or its contractors or agents in the
previous month; (c) identify all work plans, plans and other deliverables required by this Consent
Decree completed and submitted during the previous month; (d) describe all actions, including,
but not limited to, data collection and implementation of work plans, which are scheduled for the
next month and provide other information relating to the progress of construction, including, but
not limited to, critical path diagrams, Gantt charts and Pert charts; (e) include information
regarding percentage of completion, unresolved delays encountered or anticipated that may affect
the future schedule for implementation of the Work, and a description of efforts made to mitigate
those delays or anticipated delays; (f) include any modifications to the work plans or other
schedules that Settling Defendant has proposed to EPA or that have been approved by EPA; and
(g) describe all activities undertaken in support of the Community Relations Plan during the
previous month and those to be undertaken in the next month. Settling Defendant shall submit
these progress reports to EPA and the State by the tenth day of every month following the
lodging of this Consent Decree until EPA notifies the Settling Defendant pursuant to
Paragraph 43.b of Section XIII (Cei’tification of Completion). If requested by EPA, Settling
Defendant shall also provide briefings for EPA to discuss the progress of the Work.
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24. The Settling Defendant shall notify EPA of any change in the schedule described
in the monthly progress report for the performance of any activity, including, but not limited to,
data collection and implementation of work plans, no later than seven days prior to the
performance of the activity.

25. Upon the occurrence of any event during performance of the Work that Settling
Defendant is required to report pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA), Settling Defendant shall
within 24 hours of the onset of such event orally notify the EPA Project Coordinator or the
Alternate EPA Project Coordinator (in the event of the unavailability of the EPA Project
Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region VII, United States
Environmental Protection Agency. These reporting requirements are in addition to the reporting
required by CERCLA Section 103 or EPCRA Section 304.

26. Within 20 days of the onset of such an event, Settling Defendant shall furnish to
Plaintiff a written report, signed by the Settling Defendant’s Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in response thereto. Within
thirty (30) days of the conclusion of such an event, Settling Defendant shall submit a report
setting forth all actions taken in response thereto.

27.    Settling Defendant shall submit two (2) copies of all plans, reports, and. data
required by the SOW, the Removal Action Work Plan, or any other approved plans to EPA in
accordance with the schedules set forth in such plans. Settling Defendant shall simultaneously
submit two (2) copies of all such plans, reports and data to the State. Upon request by EPA
Settling Defendant shall submit in electronic form all portions of any report or other deliverable
Settling Defendant is required to submit pursuant to the provisions of this Consent Decree.

28.    All reports and other documents submitted by Settling Defendant to EPA (other
than the monthly progress reports referred to above) which purport to document Settling
Defendant’s compliance with the terms of this Consent Decree shall be signed by an authorized
representative of the Settling Defendant.

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

29.    After review of any plan, report or other item which is required to be submitted
for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing that the Settling Defendant modify
the submission; or (e) any combination of the above. However, EPA shall not modify a
submission without first providing Settling Defendant at least one notice of deficiency and an
opportunity to cure within thirty (30) days, except where to do so would cause serious disruption
to the Work or where previous submission(s) have been disapproved due to material defects and
the deficiencies in the submission under consideration indicate a bad faith lack of effort to submit
an acceptable deliverable.

30. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 29(a), (b), or (c), Settling Defendant shall proceed to take any action
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required by the plan, report, or other item, as approved or modified by EPA subject only to its
right to invoke the Dispute Resolution procedures set forth in Section XVIII (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 29(c) and the submission has a
material defect, EPA retains its right to seek stipulated penalties, as provided in Section XXI
(Stipulated Penalties).

31. Resubmission of Plans.

a.     Upon receipt of a notice of disapproval pursuant to Paragraph 29(d),
Settling Defendant shall, within thirty (30) days or such longer time as specified by EPA in such
notice, correct the deficiencies and resubmit the plan, report, or other item for approval. Any
stipulated penalties applicable to the submission, as provided in Section XIX, shall accrue during
the thirty-day period or otherwise specified period but shall not be payable unless the
resubmission is disapproved or modified due to a material defect as provided in Paragraphs 32
and 33.

b.    Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 29(d), Settling Defendant shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission. Implementation of any non-deficient
portion of a submission shall not relieve Settling Defendant of any liability for stipulated
penalties under Section XIX (Stipulated Penalties).

32.    In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Defendant to correct the deficiencies,
in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop the
plan, report or other item. Settling Defendant shall implement any such plan, report, or item as
modified or developed by EPA, subject only to its right to invoke the procedures set forth in
Section XVIII (Dispute Resolution).

33.    If upon resubmission, a plan, report, or item is disapproved or modified by EPA
due to a material defect, Settling Defendant shall be deemed to have failed to submit such plan,
report, or item timely and adequately unless the Settling Defendant invokes the dispute resolution
procedures set forth in Section XVIII (Dispute Resolution) and EPA’s action is overturned
pursuant to that Section. The provisions of Section XVIII (Dispute Resolution) and Section XIX
(Stipulated Penalties) shall govern the implementation of the Work and accrual and payment of
any stipulated penalties during Dispute Resolution. If EPA’s disapproval or modification is
upheld, stipulated penalties shall ~iccrue for such violation from the date on which the initial
submission was originally required, as provided in Section XIX.

34.    All plans, reports, and other items required to be submitted to EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.

XI. PROJECT COORDINATORS

35. No later than 20 days after lodging of this Consent Decree, Settling Defendant and
EPA will notify each other, in writing, of the name, address and telephone number of their
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respective designated Project Coordinators and Alternate Project Coordinators. If a Project
Coordinator or Alternate Project Coordinator initially designated is changed, the identity of the
successor will be given to the other Parties at least 5 working days before the changes occur,
unless impracticable, but in no event later than the actual day the change is made. The Settling
Defendant’s Project Coordinator shall be subject to disapproval by EPA and shall have the
technical expertise sufficient to adequately oversee all aspects of the Work. The Settling
Defendant’s Project Coordinator shall not be an attorney for the Settling Defendant in this matter.
He or she may assign other representatives, including other contractors, to serve as a Site
~representative for oversight of performance of daily operations during removal activities.

36. Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of any
activity undertaken pursuant to this Consent Decree. EPA’s Project Coordinator and Alternate
Project Coordinator shall have the authority lawfully vested in a Remedial Project Manager
(RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40 C.F.R. Part
300. In addition, EPA’s Project Coordinator or Alternate Project Coordinator shall have
authority, consistent with the National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response action when she or he determines that
conditions at the Site constitute an emergency situation or may present an immediate threat to
public health or welfare or the environment due to release or threatened release of Waste
Material.

37. EPA’s Project Coordinator and the Settling Defendant’s Project Coordinator will
meet on an as needed basis.

XII. PERFORMANCE GUARANTEE

38.1. In order to ensure the full and final completion of the Work, Settling Defendant
shall establish and maintain a Performance Guarantee for the benefit of EPA in the amount of
$2,965,000 (hereinafter "Estimated Cost of the Work") in one or more of the following forms,
which must be satisfactory in form and substance to EPA:

a. A surety bond unconditionally guaranteeing payment and/or performance of the Work
that is issued by a surety company among those listed as acceptable sureties on Federal bonds as
set forth in Circular 570 of the U.S. Department of the Treasury;

b. One or more irrevocable letters of credit, payable to or at the direction of EPA, that is
issued by one or more financial institution(s) (i) that has the authority to issue letters of credit and
(it) whose letter-of-credit operations are regulated and examined by a U.S. Federal or State
agency;

c. A trust fund established for the benefit of EPA that is administered by a trustee (i) that
has the authority to act as a trustee and (it) whose trust operations are regulated and examined by
a U.S. Federal or State agency;

d. A policy of insurance that (i) provides EPA with acceptable rights as a beneficiary
thereof; and (it) is issued by an insurance carrier (a) that has the authority to issue insurance
policies in the applicable jurisdiction(s) and (b) whose insurance operations are regulated and
examined by a State agency;
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e. A demonstration by Settling Defendant that it meets the financial test criteria of 40
C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work, provided that all other
requirements of 40 C.F.R. § 264.143(f) are satisfied; or

f. A written guarantee to fund or perform the Work executed in favor of EPA by one or
more of the following: (i) a direct or indirect parent company of Settling Defendant, or (ii) a
company that has a "substantial business relationship" (as defined in 40 C.F.R. § 264.141 (h))
’with Settling Defendant; provided, however, that any company providing such a guarantee must
demonstrate to the satisfaction of EPA that it satisfies the financial test requirements of 40 C.F.R.
§ 264.143(1") with respect to the Estimated Cost of the Work that it proposes to guarantee
1hereunder.

3812. Settling Defendant has selected, and EPA has approved, as an initial Performance
Guarantee a surety bond pursuant to Paragraph 38.1 (a), in the form attached hereto as Exhibit 1.
Within 10 days after entry of this Consent Decree, Settling Defendant shall execute or otherwise
:finalize all instruments or other documents required in order to make the selected Performance
Guarantee legally binding in a form substantially identical to the documents attached hereto as
]Exhibit 1, and such Performance Guarantee shall thereupon be fully effective. Within 30 days of
entry of this Consent Decree, Settling Defendant shall submit all executed and/or otherwise
:finalized instruments or other documents required in order to make the selected Performance
Guarantee legally binding to the EPA Regional Financial Management Officer in accordance
’with Section XXV ("Notices and Submissions") of this Consent Decree and to the United States
and EPA as specified in Section XXV.

39. If at any time during the effective period of this Consent Decree, the Settling
Defendant provides a Performance Guarantee for completion of the Work by means of a
demonstration or guarantee pursuant to Paragraph 38.1 (e) or Paragraph 38.1 (f) above, such
’,Settling Defendant shall also comply with the other relevant requirements of 40 C.F.R.
§ 264.143(f), 40 C.F.R. § 264.151(f), and 40 C.F.R. § 264.151(h)(1) relating to these methods
unless otherwise provided in this Consent Decree, including but not limited to (i) the initial
submission of required financial reports and statements from the relevant entity’s chief financial
officer and independent certified public accountant; (ii) the annual re-submission of such reports
and statements within 90 days after the close of each such entity’s fiscal year; and (iii) the
notification of EPA within 90 days after the close of any fiscal year in which such entity no
lLonger satisfies the financial test requirements set forth at 40 C.F.R. § 264.143(t)(1). For
purposes of the Performance Guarantee methods specified in this Section XII, references in 40
C.F.R. Part 264, Subpart H, to "closure," "post-closure," and "plugging and abandonment" shall
be deemed to refer to the Work required under this Consent Decree, and the terms "current
closure cost estimate" "current post-closure cost estimate," and "current plugging and
abandonment cost estimate" shall be deemed to refer to the Estimated Cost of the Work.

40. In the event that EPA determines at any time that a Performance Guarantee provided
by Settling Defendant pursuant to this Section is inadequate or otherwise no longer satisfies the
requirements set forth in this Section, whether due to an increase in the estimated cost of
completing the Work or for any other reason, or in the event that any Settling Defendant becomes
aware of information indicating that a Performance Guarantee provided pursuant to this Section
iis inadequate or otherwise no longer satisfies the requirements set forth in this Section, whether
due to an increase in the estimated cost of completing the Work or for any other reason, Settling
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Defendant, within 30 days of receipt of notice of EPA’s determination or, as the case may be,
within 30 days of Settling Defendant becoming aware of such information, shall obtain and
present to EPA for approval a proposal for a revised or alternative form of Performance
,Guarantee listed in Paragraph 38.1 of this Consent Decree that satisfies all requirements set forth
in this Section. In seeking approval for a revised or alternative form of Performance Guarantee,
:Settling Defendant shall follow the procedures set forth in Paragraph 42(b)(ii) of this Consent
Decree. Settling Defendant’s inability to post a Performance Guarantee for completion of the
Work shall in no way excuse performance of any other requirements of this Consent Decree,
including, without limitation, the obligation of Settling Defendant to complete the Work in strict
accordance with the terms hereof.

41. The commencement of any Work Takeover pursuant to Paragraph 76 of this Consent
Decree shall trigger EPA’s right to receive the benefit of any Performance Guarantee provided
pursuant to Paragraph 38.1(a), (b), (e), (d), or (f), and at such time EPA shall have immediate
access to resources guaranteed under any such Performance Guarantee, whether in cash or in
kind, as needed to continue and complete the Work assumed by EPA under the Work Takeover.
][f for any reason EPA is unable to promptly secure the resources guaranteed under any such
Performance Guarantee, whether in cash or in kind, necessary to continue and complete the Work
assumed by EPA under the Work Takeover, or in the event thal the Performance Guarantee
involves a demonstration of satisfaction of the financial test criteria pursuant to Paragraph
38.1(e), Settling Defendant shall immediately upon written demand from EPA deposit into an
account specified by EPA, in immediately available funds and without setoff, counterclaim, or
condition of any kind, a cash amount up to but not exceeding the estimated cost of the remaining
Work to be performed as of such date, as determined by EPA.

42. Modification of Amount and/or Form of Performance Guarantee.

a. Reduction of Amount of Performance Guarantee. If Settling Defendant
beli eves that the estimated cost to complete the remaining Work has diminished below the
amount sel forth in Paragraph 38.1 above, Settling Defendant may, on any anniversary date of
entry of this Consent Decree, or at any other time agreed to by the Parties, petition EPA in
writing to request a reduction in the amount of the Performance Guarantee provided pursuant to
this Section so that the amount of the Performance Guarantee is equal to the estimated cost of the
remaining Work to be performed. Settling Defendant shall submit a written proposal for such
reduction to EPA that shall specify, at a minimum, the cost of the remaining Work to be
performed and the basis upon which such cost was calculated. In seeking approval for a revised
or alternative form of Performance Guarantee, Settling Defendant shall follow the procedures set
tbrth in Paragraph 42(b)(ii) of this Consent Decree. If EPA decides to accept such a proposal,
EPA shall notify the petitioning Settling Defendant of such decision in writing. After receiving
EPA’s written acceptance, Settling Defendant may reduce the amount of the Performance
Guarantee in accordance with and to the extent permitted by such written acceptance. In the
event of a dispute, Settling Defendant may reduce the amount of the Performance Guarantee
required hereunder only in accordance with a final administrative or judicial decision resolving
such dispute. No change to the form or terms of any Performance Guarantee provided under this
Section, other than a reduction in amount, is authorized except as provided in Paragraphs 40 or
42(b) of this Consent Decree.
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b. Change of Form of Performance Guarantee.

(i) If, after entry of this Consent Decree, Settling Defendant desires to change
the form or terms of any Performance Guarantee provided pursuant to this Section, Settling
]Defendant may, on any anniversary date of entry of this Consent Decree, or at any other time
agreed to by the Parties, petition EPA in writing to request a change in the form of the
Performance Guarantee provided hereunder. The submission of such proposed revised or
alternative form of Performance Guarantee shall be as provided in Paragraph 42(b)(ii) of this
Consent Decree. Any decision made by EPA on a petition submitted under this subparagraph
(b)(i) shall be made in EPA’s sole and unreviewable discretion, and such decision shall not be
subject to challenge by Settling Defendant pursuant to the dispute resolution provisions of this
Consent Decree or in any other forum.

(ii) Settling Defendant shall submit a written proposal for a revised or
alternative form of Performance Guarantee to EPA which shall specify, at a minimum, the
estimated cost of the remaining Work to be performed, the basis upon which such cost was
calculated, and the proposed revised form of Performance Guarantee, including all proposed
instruments or other documents required in order to make the proposed Performance Guarantee
legally binding. The proposed revised or alternative form of Performance Guarantee must satisfy
all requirements set forth or incorporated by reference in this Section. Settling Defendant shall
submit such proposed revised or alternative form of Performance Guarantee to the EPA Regional
Financial Management Officer in accordance with Section XXV ("Notices and Submissions") of
this Consent Decree. EPA shall notify Settling Defendant in writing of its decision to accept or
reject a revised or alternative Performance Guarantee submitted pursuant to this subparagraph.
Within 10 days after receiving a written decision approving the proposed revised or alternative
Performance Guarantee, Settling Defendant shall execute and/or otherwise finalize all
instruments or other documents required in order to make the selected Performance Guarantee
legally binding in a form substantially identical to the documents submitted to EPA as part of the
proposal, and such Performance Guarantee shall thereupon be fully effective. Settling Defendant
shall submit all executed and/or otherwise finalized instruments or other documents required in
order to make the selected Performance Guarantee legally binding to the EPA Regional Financial
Management Officer within 30 days of receiving a written decision approving the proposed
revised or alternative Performance Guarantee in accordance with Section XXV ("Notices and
Submissions") of this Consent Decree and to the United States and EPA as specified in Section
XXV.

c. Release of Performance Guarantee. If Settling Defendant receives written
notice from EPA in accordance with Paragraph 44 hereof that the Work has been fully and finally
completed in accordance with the terms of this Consent Decree, or if EPA otherwise so notifies
Settling Defendant in writing, Settling Defendant may thereafter release, cancel, or discontinue
the Performance Guarantee provided pursuant to this Section. Settling Defendant shall not
release, cancel, or discontinue any Performance Guarantee provided pursuant to this Section
except as provided in this subparagraph. In the event of a dispute, Settling Defendant may
release, cancel, or discontinue the Performance Guarantee required hereunder only in accordance
with a final administrative or judicial decision resolving such dispute.
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XIIII CERTIFICATION OF COMPLETION

43.       Within 30 days after a Record of Decision is issued by EPA for the Granby
Subdistrict and/or the Site, Settling Defendant shall submit the Removal Action Report. In the
report, a registered professional engineer and the Settling Defendant’s Project Coordinator shall
state that the Removal Action has been completed in full satisfaction of the requirements of this
Consent Decree. The written report shall include as-built drawings signed and stamped by a
professional engineer. The report shall contain the following statement, signed by a responsible
oorporate official of the Settling Defendant or the Settling Defendant’s Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.

If, after review of the Removal Action Report, EPA, after reasonable opportunity to review and
commenl by the State, determines that the Removal Action or any portion thereof has not been
completed in accordance with this Consent Decree or that the Performance Standards have not
been achieved, EPA will notify Settling Defendant in writing of the activities that must be
undertaken by Settling Defendant pursuant to this Consent Decree to complete the Removal
Action and achieve the Performance Standards provided, however, that EPA may only require
Settling Defendant to perform such activities pursuant to this Paragraph to the extent that such
activities are consistent with the "scope of the action selected in the Action Memo," as that term
is defined in Paragraph 12.b. EPA will set forth in the notice a schedule for performance of such
activities consistent with the Consent Decree and the SOW or require the Settling Defendant to
submit a schedule to EPA for approval pursuant to Section X (EPA Approval of Plans and Other
Submissions). Settling Defendant shall perform all activities described in the notice in
accordance with the specifications and schedules established pursuant to this Paragraph, subject
to its right to invoke the dispute resolution procedures set forth in Section XVIII (Dispute
Resolution).

44.       If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
State, that the Removal Action has been performed and the Performance Standards achieved in
accordance with this Consent Decree, EPA will so certify in writing to Settling Defendant. This
certification shall constitute the Certification of Completion of the Removal Action for purposes
of this Consent Decree, including, but not limited to, Section XX (Covenants Not to Sue by
Plaintiff). Certification of Completion of the Removal Action shall not affect Settling
Defendant’s obligations under this Consent Decree.

XIV. EMERGENCY RESPONSE

45.       In the event of any action or occurrence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Settling Defendant shall, subject to Paragraph 46, immediately take all appropriate action to
prevent, abate, or minimize such release or threat of release, and shall immediately notify the
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EPA’s Project Coordinator, or, if the Project Coordinator is unavailable, EPA’s Alternate Project
Coordinator. If neither of these persons is available, the Settling Defendant shall notify the EPA
Regional Duty Officer, Emergency Response and Removal Branch, U.S. Environmental
.Protection Agency, Region VII, at 913-281-0991 (24-hour number). Settling Defendant shall
take such actions in consultation with EPA’s Project Coordinator or other available authorized
EPA officer and in accordance with all applicable provisions of the Health and Safety Plans, the
Contingency Plans, and any other applicable plans or documents developed pursuant to this
Consent Decree and the SOW. In the event that Settling Defendant fails to take appropriate
response action as required by this Section, and EPA or, as appropriate, the State takes such
action instead, Settling Defendant shall reimburse EPA and the State all costs of the response
action not inconsistent with the NCP pursuant to Section XV (Payments for Response Costs).

46. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed
1!o limit any authority of the United States a) to take all appropriate action to protect human
health and the environment or to prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, or b) to direct or order such action, or seek an
order from the Court, to protect human health and the environment or to prevent, abate, respond
to, or minimize an actual or threatened release of Waste Material on, at, or from the Site, subject
to Section XX (Covenants Not to Sue by Plaintiff).

XV. PAYMENTS FOR RE SPONSE COSTS

47. Payments for Past Response Costs.

a. Within 30 days of the Effective Date, Settling Defendant shall pay to
EPA $198,645.11 in payment for Past Response Costs. Payment shall be made by FedWire
Electronic Funds Transfer ("EFT") to the U.S. Department of Justice account in accordance with
current EFT procedures, referencing USAO File Number __., EPA Site/Spill ID Number
07RZ-0I, and DOJ Case Number 90-11-2-07088/1. Payment shall be made in accordance with
instructions provided to the Settling Defendant by the Financial Litigation Unit of the United
States Attorney’s Office for the District of Missouri following lodging of the Consent Decree.
Any payments received by the Department of Justice after 4:00 p.m. (Eastern Time) will be
credited on the next business day.

b. At the time of payment, Settling Defendant shall send notice that
payment has been made to the United States, to EPA and to the Regional Financial Management
Officer, in accordance with Section XXV (Notices and Submissions).

c. The total amount to be paid by Setting Defendant pursuant to
Subparagraph 47.a shall be deposited in the Newton County Mine Tailings Superftmd Site
Special Account within the EPA Hazardous Substance Superfund to be retained and used to
conduct or finance response actions at or in connection with the Site, or to be transferred by EPA
to the EPA Hazardous Substance Superfund.

48. Payments for Future Response Costs.

a. Settling Defendant shall pay to EPA all Future Response Costs not
inconsistent with the National Contingency Plan. On an annual basis the United States will send
Settling Defendant a bill requiring payment that includes EPA’s Itemized Cost Summary
("ICS"). Where a cost on the ICS is contested as permitted herein, the Settling Defendant may
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request cost documentation. Settling Defendant shall make all payments within 45 days of
Settling Defendant’s receipt of each bill requiring payment, except as otherwise provided in
Paragraph 49. The total amount to be paid by Setting Defendant shall be deposited in the
Newton County Mine Tailings Superfund Site Special Account within the EPA Hazardous
Substance Superfund to be retained and used to conduct or finance response actions at or in
connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance
Superfund. Settling Defendant shall make all payments required by this Paragraph by a certified
or cashier’s check made payable to "Newton County Mine Tailings Superfund Site Special
Account," referencing the name and address of the party making the payment, EPA Site/Spill ID
Number 07RZ-01, and DOJ Case Number 90-11-2-07088/1. Settling Defendant shall send the
,check to:

Mellon Bank, EPA Region VII Superfund

FNMG Branch

P. O. Box 371099M

Pittsburgh, Pennsylvania 15251

b. At the time of payment, Settling Defendant shall send notice that
payment has been made to the United States, to EPA and to the Regional Financial Management
Officer, in accordance with Section XXV (Notices and Submissions).

49. Settling Defendant may contest payment of any Future Response Costs under
Paragraph 48 if it determines that the United States has made an accounting error, if it alleges
that a cost item that is included represents costs that are inconsistent with the NCP, or if the cost
item is not a cost associated with the Work at the Granby Subdistrict of the Site. Such objection
shall be made in writing within 45 days of receipt of the bill and must be sent to the United States
pursuant to Section XXV (Notices and Submissions). Any such objection shall specifically
identify the contested Future Response Costs and the basis for objection. In the event of an
objection, the Settling Defendant shall within the 45 day period pay all uncontested Future
Response Costs to the United States in the manner described in Paragraph 47. Simultaneously,
tlhe Settling Defendant shall establish an interest-bearing escrow account in a federally-insured
bank and remit to that escrow account funds equivalent to the amount of the contested Future
l;’esponse Costs. The Settling Defendant shall send to the United States, as provided in Section
)~XV (Notices and Submissions), a copy of the transmittal letter and check paying the
uncontested Future Response Costs, and a copy of the correspondence that establishes and funds
the escrow account, including, but not limited to, information containing the identity of the bank
and bank account under which the escrow account is established as well as a bank statement
slhowing the initial balance of the escrow account. Simultaneously with establishment of the
escrow account, the Settling Defendant shall initiate the Dispute Resolution procedures in
Section XVIII (Dispute Resolution). If the United States prevails in the dispute, within 5 days of
the resolution of the dispute, the Settling Defendant shall pay the sums due (with accrued
interest) to the United States by EFT in the manner described in Paragraph 47. If the Settling
Defendant prevails concerning any aspect of the contested costs, the Settling Defendant shall pay
that portion of the costs (plus associated accrued interest) for which they did not prevail to the
United States in the manner described in Paragraph 47; Settling Defendant shall be disbursed any
balance of the escrow account. The dispute resolution procedures set forth in this Paragraph in

21



,conjunction with the procedures set forth in Section XVIII (D~spute Resolution) shall be the
,exclusive mechanisms for resolving disputes regarding the Settling Defendant’s obligation to
reimburse the United States for its Future Response Costs.

50.       tn the event that the payments required by Paragraph 48 are not made within
45 days of the Settling Defendant’s receipt of the bill, Settling Defendant shall pay Interest on the
unpaid balance. The Interest on Future Response Costs shall begin to accrue on the date of the
bill. The Interest shall accrue through the date of the Settling Defendant’s payment. Payments of
Interest made under this Paragraph shall be in addition to such other remedies or sanctions
available to Plaintiff by virtue of Settling Defendant’s failure to make timely payments under this
Section including, but not limited to, payment of stipulated penalties pursuant to Paragraph 64.
The Settling Defendant shall make all payments required by this Paragraph in the manner
described in Paragraph 48.

XVI. Indemnification and Insurance

51. Settling Defendant’s Indemnification of the United States.

a. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Settling Defendant as EPA’s authorized
representatives under Section 104(e) of CERCLA. Settling Defendant shall indemnify, save and
hold harmless the United States and its officials, agents, employees, contractors, subcontractors,
or representatives for or from any and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of Settling Defendant, its officers, directors,
employees, agents, contractors, subcontractors, and any persons acting on its behalf or under its
control, in carrying out activities pursuant to this Consent Decree, including, but not limited to,
any claims arising from any designation of Settling Defendant as EPA’s authorized
representatives under Section 104(e) of CERCLA. Further, the Settling Defendant agrees to pay
the United States all costs it incurs including, but not limited to, attorneys fees and other
expenses of litigation and settlement arising from, or on account of, claims made against the
United States based on negligent or other wrongful acts or omissions of Settling Defendant, its
officers, directors, employees, agents, contractors, subcontractors, and any persons acting on its
behalf or under its control, in carrying out activities pursuant to this Consent Decree. The United
States shall not be held out as a party to any contract entered into by or on behalf of Settling
Defendant in carrying out activities pursuant to this Consent Decree. Neither the Settling
Defendant nor any such contractor shall be considered an agent of the United States.

b. The United States shall give Settling Defendant notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 51, and shall consult
with Settling Defendant prior to settling such claim.

52.       Settling Defendant waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States arising
from or on account of any contract, agreement, or arrangement between the Settling Defendant
and any person for performance of Work on or relating to the Site, including, but not limited to,
claims on account of construction delays. In addition, Settling Defendant shall indemnify and
hold harmless the United States with respect to any and all claims for damages or reimbursement
arJising from or on account of any contract, agreement, or arrangement between the Settling
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Defendant and any person for performance of Work on or relating to the Granby Subdistrict of
the Site, including, but not limited to, claims on account of construction delays.

a. No later than 15 days before commencing any on-site Work, Settling
Defendant shall secure, and shall maintain until the first anniversary of EPA’s Certification of
Completion of the Removal Action pursuant to Section XIII (Certification of Completion)
comprehensive general liability insurance with limits of three million dollars, combined single
limit, and automobile liability insurance with limits of three million dollars, combined single
limit, naming the United States and the States as additional insureds. In addition, for the duration
of this Consent Decree, Settling Defendant shall satisfy, or shall ensure that its contractors or
subcontractors satisfy, all applicable laws and regulations regarding the provision of worker’s
compensation insurance for all persons performing the Work on behalf of Settling Defendant in
furtherance of this Consent Decree. Prior to commencement of the Work under this Consent
Decree, Settling Defendant shall provide to EPA certificates of such insurance and a copy of each
insurance policy. Settling Defendant shall resubmit such certificates and copies of policies each
year on the anniversary of the Effective Date. If Settling Defendant demonstrates by evidence
satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to that
described above, or insurance covering the same risks but in a lesser amount, then, with respect
to that contractor or subcontractor, Settling Defendant need provide only that portion of the
insurance described above which is not maintained by the contractor or subcontractor.

XVII. FORCE MAJEURE

53.       "Force majeure," for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Defendant, of any entity controlled by
Settling Defendant, or of Settling Defendant’s contractors, that delays or prevents the
performance of any obligation under this Consent Decree despite Settling Defendant’s best
efforts to fulfill the obligation. The requirement that the Settling Defendant exercise "best efforts
to fulfill the obligation" includes using best efforts to anticipate any potential force majeure event
and best efforts to address the effects of any potential force majeure event (I) as it is occurring
and (2) following the potential force majeure event, such that the delay is minimized to the
greatest extent possible. "Force Majeure" does not include financial inability to complete the
Work or a failure to attain the Performance Standards.

54.      If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling Defendant shall notify orally EPA’s Project Coordinator or, in his or her absence, EPA’s
Alternate Project Coordinator or, in the event both of EPA’s designated representatives are
unavailable, the Chief of the Federal Facilities/Special Emphasis Branch of the Superfund
Division, EPA Region VII, within forty-eight (48) hours of when Settling Defendant first knew
that the event might cause a delay. Within seven (7) days thereafter, Settling Defendant shall
provide in writing to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay
or the effect of the delay; the Settling Defendant’s rationale for attributing such delay to a force
majeure event if it intends to assert such a claim; and a statement as to whether, in the opinion of
the Settling Defendant, such event may cause or contribute to an endangerment to public health,
welfare or the environment. The Settling Defendant shall include with any notice all available
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documentation supporting its claim that the delay was attributable to a force majeure event.
Failure to comply with the above requirements may, in the United States’ sole and unreviewable
discretion, preclude Settling Defendant from asserting any claim of force majeure for that event
:for the period of time of such failure to comply, and for any additional delay caused by such
:failure. Settling Defendant shall be deemed to know of any circumstance of which Settling
Defendant, any entity controlled by Settling Defendant, or Settling Defendant’s contractors knew
or should have known.

55,       IfEPA, after a reasonable opportunity for review and comment by the State,
agrees that the delay or anticipated delay is attributable to a force majeure event, the time for
performance of the obligations under this Consent Decree that are affected by the force majeure
event will be extended by EPA, after a reasonable opportunity for review and comment by the
State, for such time as is necessary to complete those obligations. An extension of the time for
performance of the obligations affected by the force majeure event shall not, of itself, extend the
time for performance of any other obligation. IfEPA, after a reasonable opportunity for review
amd comment by the State, does not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, EPA will notify the Settling Defendant in writing of its
decision. IfEPA, after a reasonable opportunity for review and comment by the State, agrees
t]hat the delay is attributable to a force majeure event, EPA will notify the Settling Defendant in
writing of the length of the extension, if any, for performance of the obligations affected by the
fi~rce majeure event.

56.      If the Settling Defendant elects to invoke the dispute resolution procedures set
fi)rth in Section XVIII (Dispute Resolution), they shall do so no later than 15 days after receipt of
EPA’s notice. In any such proceeding, Settling Defendant shall have the burden of demonstrating
by a preponderance of the evidence that the delay or anticipated delay has been or will be caused
by a force majeure event, that the duration of the delay or the extension sought was or will be
warranted under the circumstances, that best efforts were exercised to avoid and mitigate the
effects of the delay, and that Settling Defendant complied with the requirements of Paragraphs 54
and 55, above. If Settling Defendant carries this burden, the delay at issue shall be deemed not to
be a violation by Settling Defendant of the affected obligation of this Consent Decree identified
to EPA and the Court.

XVIII. DISPUTE RESOLUTION

57.      Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce obligations of the Settling Defendant
that have not been disputed in accordance with this Section.

58.      Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered
to have arisen when one party sends the other party a written Notice of Dispute.
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59. Statements of Position.

a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within seven (7) days after the conclusion of the informal negotiation
period, Settling Defendant invokes the formal dispute resolution procedures of this Section by
serving on the United States a written Statement &Position on the matter in dispute, including,
but not limited to, any factual data, analysis or opinion supporting that position and any
supporting documentation relied upon by the Settling Defendant. The Statement of Position shall
specify the Settling Defendant’s position as to whether formal dispute resolution should proceed
under Paragraph 60 or Paragraph 61.

b. Within seven (7) days after receipt of Settling Defendant’s Statement of
Position, EPA will serve on Settling Defendant its Statement of Position, including, but not
limited to, any factual data, analysis, or opinion supporting that position and all supporting
documentation relied upon by EPA. EPA’s Statement of Position shall include a statement as to
whether formal dispute resolution should proceed under Paragraph 60 or 61. Within seven (7)
days after receipt of EPA’s Statement of Position, Settling Defendant may submit a Reply.

c. If there is disagreement between EPA and the Settling Defendant as to
whether dispute resolution should proceed under Paragraph 60 or 61, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendant ultimately appeals to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 60 and 61.

60. Formal dispute resolution for disputes pertaining to the selection or adequacy
of" any response action and all other disputes that are accorded review on the administrative
record under applicable principles of administrative law shall be conducted pursuant to the
procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the adequacy or appropriateness of plans,
procedures to implement plans, or any other items requiring approval by EPA under this Consent
Decree; and (2) the adequacy of the performance of response actions taken pursuant to this
Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute by
Settling Defendant regarding the validity of the Action Memo’s provisions.

a. An administrative record of the dispute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute.

b. The Regional Hearing Officer, EPA Region VII, will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 60.a. This decision shall be binding upon the Settling Defendant, subject only to the
riglht to seek judicial review pursuant to Paragraph 60.c and d.

c. Any administrative decision made by EPA pursuant to Paragraph 60.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Defendant with the Court and served on all Parties within 10 days of receipt
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of EPA’s decision. The motion shall include a description of the matter in dispute, the efforts
made by the parties to resolve it, the relief requested, and the schedule, if any, within which the
,dispute must be resolved to ensure orderly implementation of this Consent Decree. The United
States may file a response to Settling Defendant’s motion.

d. In proceedings on any dispute governed by this Paragraph, Settling
]Defendant shall have the burden of demonstrating that the decision of the Regional Hearing
Officer is arbitrary and capricious or otherwise not in accordance with law. Judicial review of
EPA’s decision shall be on the administrative record compiled pursuant to Paragraph 60.a.

61. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
trader applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendant’s and EPA’s Statement of
Position submitted pursuant to Paragraph 59, the Regional Hearing Officer, EPA Region VII,
will issue a final decision resolving the dispute. The Regional Hearing Officer’s decision shall
be binding on the Settling Defendant unless, within I0 days of receipt of the decision, the
Settling Defendant files with the Court and serves on the United States a motion for judicial
review of the decision setting forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The United States may file a
response to Settling Defendant’s motion.

b. Judicial review of any dispute governed by this Paragraph shall be
governed by applicable principles of law.

62. The invocation of formal dispute resolution procedures under this Section
shall not extend, postpone or affect in any way any obligation of the Settling Defendant under
this Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment shall
be stayed pending resolution of the dispute as provided in Paragraph 70. Notwithstanding the
stay of payment, stipulated penalties shall accrue from the first day of noncompliance with any
applicable provision of this Consent Decree. In the event that the Settling Defendant does not
prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
Section XIX (Stipulated Penalties). Nothing herein prevents EPA from implementing its
enforcement discretion in determining to seek stipulated penalties.

XlX. STIPULATED PENALTIES

63.       Settling Defendant shall be liable for stipulated penalties in the amounts set
forth in Paragraphs 64 and 65 to the United States for failure to comply with the requirements of
this Consent Decree specified below, unless excused under Section XVII (Force Majeure).
"Compliance" by Settling Defendant shall include completion of the activities under this Consent
Decree or any work plan or other plan approved under this Consent Decree identified below in
accordance with all applicable requirements of law, this Consent Decree, the SOW, and any
plans or other documents approved by EPA pursuant to this Consent Decree and within the
specified time schedules established by and approved under this Consent Decree.
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64. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for
any noncompliance identified in Subparagraph 64,b:

Penalty Per Violation Per Day Period of Noncompliance

$1,000 1 st through 14th day

$ 2,000 15th through 30th day

$ 3,000 31 st day and beyond

b. Compliance Milestones.

(I). Submission of Removal Action Work Plan

(2). Failure to initiate Removal Action

(3). Failure to meet schedules established by approved work plans

65. Stipulated Penalty Amounts - Other deliverables or violations.

a. The following stipulated penalties shall accrue per violation per day for
any violation of this Consent Decree, the SOW, approved work plans other than those identified
in Paragraph 64:

Penalty Per Violation Per Day Period of Noncompliance

$ 500 1 st through 14th day

$1,000 15th through 30th day

$ .2,000 31 st day and beyond

66.       All penalties shall begin to accrue on the day after the complete performance
is due or the day a violation occurs, and shall continue to accrue through the final day of the
con:ection of the noncompliance or completion of the activity. However, stipulated penalties
sha]ll not accrue: (1) with respect to a deficient submission under Section X (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31 st day after EPA’s
receipt of such submission until the date that EPA notifies Settling Defendant of any deficiency;
(2) ’with respect to a decision by the Regional Hearing Officer, EPA Region VII, under
Paragraph 60.b or 61 .a of Section XVIII (Dispute Resolution), during the period, if any,
begJLnning on the 21 st day after the date that Settling Defendant’s reply to EPA’s Statement of
Position is received until the date that the Director issues a final decision regarding such dispute;
or (3) with respect to judicial review by this Court of any dispute under Section XVIII (Dispute
Resolution), during the period, if any, beginning on the 31 st day after the Court’s receipt of the
final[ submission regarding the dispute until the date that the Court issues a final decision
regarding such dispute. Nothing herein shall prevent the simultaneous accrual of separate
penalties for separate violations of this Consent Decree.

67.       Following EPA’s determination that Settling Defendant has failed to comply
with a requirement of this Consent Decree, EPA may give Settling Defendant written
notification of the same and describe the noncompliance. EPA may send the Settling Defendant
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a written demand for the payment of the penalties. However, penalties shall accrue as provided
:in the preceding Paragraph regardless of whether EPA has notified the Settling Defendant of a
’violation.

68.      All penalties accruing under this Section shall be due and payable to the
United States within 30 days of the Settling Defendant’s receipt from EPA of a demand for
payment of the penalties, unless Settling Defendant invokes the Dispute Resolution procedures
tinder Section XVIII (Dispute Resolution). All payments to the United States under this Section
shall be paid by certified or cashier’s check made payable to "EPA Hazardous Substances
Superfund," shall be mailed to Mellon Bank, EPA Region VII Superfund, FNMG Branch, P. O.
Box 371099M, Pittsburgh, Pennsylvania 15251, shall indicate that the payment is for stipulated
penalties, and shall reference the EPA Region and Site/Spill ID #07RZ-01, the DOJ Case
Number 90-11-2-07088/1, and the name and address of the party making payment. Copies of the
check or checks paid pursuant to this Section, and any accompanying transmittal letter, shall be
sere tothe United States as provided in Section XXV (Notices and Submissions).

69. The payment of penalties shall not alter in any way Settling Defendant’s
obligation to complete the performance of the Work required under this Consent Decree.

70. Penalties shall continue to accrue as provided in Paragraph 66 during any
dispute resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement or by a decision of EPA that is
not appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within
15 days of the agreement or the receipt of EPA’s decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Defendant shall pay all accrued penalties determined by the Court to be
owed to EPA within 60 davs of receipt of the Court’s decision or order, except as provided in
Subparagraph c below;

c. If the District Court’s decision is appealed by any Party, Settling
Defendant shall pay all accrued penalties determined by the District Court to be owing to the
United States into an interest-bearing escrow account within 60 days of receipt of the Court’s
decision or order. Penalties shall be paid into this account as they continue to accrue, at least
every 60 days. Within 15 days of receipt of the final appellate court decision, the escrow agent
shall pay the balance of the account to EPA or to Settling Defendant to the extent that each
prevails.

71. If Settling Defendant fails to pay stipulated penalties when due, the United
States may institute proceedings to collect the penalties, as well as interest. Settling Defendant
shall pay Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 68.

72. Nothing in this Consent Decree shall be construed as prohibiting, altering, or
in any way limiting the ability of the United States to seek any other remedies or sanctions
available by virtue of Settling Defendant’s violation of this Consent Decree or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Section
122(1) of CERCLA, provided, however, that the United States shall not seek civil penalties
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pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is
provided herein, except in the case of a willful violation of the Consent Decree.

73. Notwithstanding any other provision of this Section, the United States may, in
i~ts unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant
to this Consent Decree.

XX. COVENANTS NOT TO SUE BY PLAINTIFF

74.       In consideration of the actions that will be performed and the payments that
will be made by the Settling Defendant under the terms of the Consent Decree, and except as
specifically provided in Paragraph 75 of this Section, the United States covenants not to sue or to
take administrative action against Settling Defendant pursuant to Sections 106 and 107(a) of
CERCLA for performance of the Work and for recovery of Past Response Costs and Future
Response Costs. These covenants not to sue or to take administrative action shall take effect
upon receipt by EPA of the Payments required by Paragraph 47.a of Section XV (Payments for
Response Costs). These covenants not to sue or to take administrative action are conditioned
upon the satisfactory performance by Settling Defendant of its obligations under this Consent
Decree. These covenants not to sue or to take administrative action extend only to the Settling
Defendant and do not extend to any other person.

75.      General reservations of rights. The United States reserves, and this Consent
Decree is without prejudice to, all rights against Settling Defendant with respect to all matters not
expressly included within Plaintiff’s covenant not to sue. Notwithstanding any other provision of
this Consent Decree, the United States reserves all rights against Settling Defendant with respect
to:

claims based on a failure by SettIing Defendant to meet a requirement ofa.

this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or
tin’eat of release of Waste Material outside of the Site;

c. liability based upon the Settling Defendant’s ownership or operation of
the Site, or upon the Settling Defendant’s transportation, treatment, storage, or disposal, or the
an’angement for the transportation, treatment, storage, or disposal of Waste Material at or in
connection with the Site, other than as provided in the Action Memo, the Work, or otherwise
ordered by EPA, after signature of this Consent Decree by the Settling Defendant;

d. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

e. criminal liability;

f. liability for violations of federal or state law which occur during or after
implementation of the Removal Action; and

g. liability, prior to Certification of Completion of the Removal Action, for
additional response actions that EPA determines are necessary to achieve Performance Standards,
but that cannot be required pursuant to Paragraph 12 (Modification of the SOW or Related Work
Plans); and
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h. liability for additional Subdistricts at the Site or the final remedial action
for the Granby Subdistrict.

76. Work Takeover.

a. In the event EPA determines that Settling Defendant has (i) ceased
implementation of any portion of the Work, or (ii) is seriously or repeatedly deficient or late in
their performance of the Work, or (iii) is implementing the Work in a manner which may cause
an endangerment to human health or the environment, EPA may issue a written notice ("Work
Takeover Notice") to the Settling Defendant. Any Work Takeover Notice issued by EPA will
specify the grounds upon which such notice was issued and will provide Settling Defendant a
period of 10 days within which to remedy the circumstances giving rise to EPA’s issuance of
such notice.

b. If, after expiration of the 10-day notice period specified in Paragraph
76.a, Settling Defendant has not remedied to EPA’s satisfaction the circumstances giving rise to
EPA’s issuance of the relevant Work Takeover Notice, EPA may at any time thereafter assume
tile performance of all or any portions of the Work as EPA deems necessary ("Work Takeover").
EPA shall notify Settling Defendant in writing (which writing may be electronic) if EPA
determines that implementation of a Work Takeover is warranted under this Paragraph 76.b.

c. Settling Defendant may invoke the procedures set forth in Section XVIII
(Dispute Resolution), Paragraph 60, to dispute EPA’s implementation of a Work Takeover under
Paragraph 76.b. However, notwithstanding Settling Deferidant’s invocation of such dispute
resolution procedures, and during the pendency of any such dispute, EPA may in its sole
discretion commence and continue a Work Takeover under Paragraph 76.b until the earlier of (i)
the date that Settling Defendant remedies, to EPA’s satisfaction, the circumstances giving rise to
EPA’s issuance of the relevant Work Takeover Notice or (ii) the date that a final decision is
rendered in accordance with Section XVIII (Dispute Resolution), Paragraph 60, requiring EPA to
te~rminate such Work Takeover.

d. After commencement and for the duration of any Work Takeover, EPA
shall have immediate access to and benefit of any performance guarantee provided pursuant to
Section XII of this Consent Decree, in accordance with the provisions of Paragraph 41 of that
Section. If and to the extent that EPA is unable to secure the resources guaranteed under any
such performance guarantee and the Settling Defendant fails to remit a cash amount up to but not
exceeding the estimated cost of the remaining Work to be performed, all in accordance with the
provisions of Paragraph 41, any unreimbursed costs incurred by EPA in performing Work under
the Work Takeover shall be considered Future Response Costs that Settling Defendant shall pay
pursuant to Section XV (Payment for Response Costs).

77. Notwithstanding any other provision of this Consent Decree, the United States
retains all authority and reserves all rights to take any and all response actions authorized by law.

XXI. Covenants by Settling Defendant

78.       Covenant Not to Sue. Subject to the reservations in Paragraph 80, Settling
Defendant hereby covenants not to sue and agrees not to assert any claims or causes of action
against the United States with respect to the Work, past response actions, Past Response Costs
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and Future Response Costs as defined herein, or this Consent Decree, including, but not limited
to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U,S.C. § 9507)
tlhrough CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency
or instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site, or

c. any claims arising out of response actions at or in connection with the
Site, including any claim under the United States Constitution, the Tucker Act, 28 U.S.C. § 1491,
the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law.

79. Except as provided in Paragraph 82 (Waiver of Claims Against De Micromis
Parties), Paragraph 83 (Waiver of Claims Against De Minimis Parties), and Paragraph 87 (waiver
of Claim-Splitting Defenses), these covenants not to sue shall not apply in the event that the
United States brings a cause of action or issues an order pursuant to the reservations set forth in
Paragraphs 75 (b) - (d), but only to the extent that Settling Defendant’s claims arise from the
same response action, response costs, or damages thal the United States is seeking pursuant to
the applicable reservation.

80. The Settling Defendant reserves, and this Consent Decree is without prejudice
to,, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his office or employment under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred. However, any such claim shall not include a claim for any
damages caused, in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based on EPA’s selection of response actions, or the oversight or
approval of the Settling Defendant’s plans or activities. The foregoing applies only to claims
which are brought pursuant to any statute other than CERCLA and for which the waiver of
sovereign immunity is found in a statute other than CERCLA.

81. Nothing in this Consent Decree shall be deemed to constitute preauthorization
of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d).

82. Settling Defendant agrees not to assert any claims and to waive all claims or
causes of action that they may have for all matters relating to the Granby Subdistfict of the Site,
including for contribution, against any person where the person’s liability to Settling Defendant
with respect to the Granby Subdistrict of the Site is based solely on having arranged for disposal
or treatment, or for transport for disposal or treatment, of hazardous substances at the Granby
Subdistrict of the Site, or having accepted for transport for disposal or treatment of hazardous
substances at the Granby Subdistrict of the Site, if:
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a. the materials contributed by such person to the Granby Subdistrict of the
Site containing hazardous substances did not exceed the greater of (i) 0.002% of the total volume
of waste at the Site, or (ii) 110 gallons of liquid materials or 200 pounds of solid materials.

b. This waiver shall not apply to any claim or cause of action against any
person meeting the above criteria ifEPA has determined that the materials contributed to the
Granby Subdistrict of the Site by such person contributed or could contribute significantly to the
costs of response at the Granby Subdistrict of the Site. This waiver also shall not apply with
respect to any defense, claim, or cause of action that Settling Defendant may have against any
person if such person asserts a claim or cause of action relating to the Granby Subdistrict of the
Site against the Settling Defendant.

XXII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

83.       Except as provided in Paragraph 82 (Waiver of Claims Against De Micromis
Parties), nothing in this Consent Decree shall be construed to create any rights in, or grant any
cause of action to, any person not a Party to this Consent Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person not a signatory to this Consent
Decree may have under applicable law. Except as provided in Paragraph 82(Waiver of Claims
Against De Micromis Parties), each of the Parties expressly reserves any and all rights
(including, but not limited to, any right to contribution), defenses, claims, demands, and causes
of action which each Party may have with respect to any matter, transaction, or occurrence
relating in any way to the Site against any person not a Party hereto.

84. The Parties agree, and by entering this Consent Decree this Court finds, that
the Settling Defendant is entitled, as of the Effective Date, to protection from contribution
actions or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(0(2) for matters
addressed in this Consent Decree. Matters addressed shall include Past Response Costs and
Future Response Costs as defined herein and all Work performed under the Consent Decree.

85. The Settling Defendant agrees that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree it will notify the United
States in writing no later than 60 days prior to the initiation of such suit or claim.

86. The Settling Defendant also agrees that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree, it will notify in
writing the United States within 10 days of service of the complaint on it. In addition, Settling
Defendant shall notify the United States within 10 days of service or receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from a court setting a case for
trial.

87.      In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other appropriate relief relating to the
Site., Settling Defendant shall not assert, and may not maintain, any defense or claim based upon
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or
other defenses based upon any contention that the claims raised by the United States in the
sub,;equent proceeding were or should have been brought in the instant case; provided, however,
that nothing in this Paragraph affects the enforceability of the covenants not to sue set forth in
Section XX (Covenants Not to Sue by Plaintiff).
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XXIII. AccEss TO INFORMATION

88.       Settling Defendant shall provide to EPA, upon request, copies of all
documents and information within its possession or control or that of its contractors or agents
relating to activities at the Granby Subdistrict of the Site or to the implementation of this Consent
Decree, including, but not limited to, sampling, analysis, chain of custody records, manifests,
trucking logs, receipts, reports, sample traffic routing, correspondence, or other documents or
information related to the Work. Settling Defendant shall also make available to EPA, upon
request, for purposes of investigation, information gathering, or testimony, its employees, agents,
or representatives with knowledge of relevant facts concerning the performance of the Work.

89. Business Confidential and Privileged Documents.

a. Settling Defendant may assert business confidentiality claims covering
part or all of the documents or information submitted to Plaintiff under this Consent Decree to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.
§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be confidential
by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are submitted to EPA, or if
EPA has notified Settling Defendant that the documents or information are not confidential under
the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be
given access to such documents or information without further notice to Settling Defendant.

b. The Settling Defendant may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendant asserts such a privilege in lieu of providing
documents, it shall provide the Plaintiff with the following: (1) the title of the document, record,
or information; (2) the date of the document, record, or information; (3) the name and title of the
author of the document, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the contents of the document, record, or information: and (6) the
privilege asserted by Settling Defendant. However, no documents, reports or other information
created or generated pursuant to the requirements of the Consent Decree shall be withheld on the
grounds that they are privileged.

90. No claim of confidentiality shall be made with respect to any data, including,
but: not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XXIV. RETENTION OF RECORDS

91.      Until 10 years after the Settling Defendant’s receipt of EPA’s notification
pursuant to Paragraph 44.b of Section XlII (Certification of Completion of the Work), Settling
Defendant shall preserve and retain all non-identical copies of records and documents (including
records or documents in electronic form) now in its possession or control or which come into its
possession or control that relate in any manner to its liability under CERCLA with respect to the
Site, provided, however, a Settling Defendant who is potentially liable as owner or operator of
the Site must retain, in addition, all documents and records that relate to the liability of any other
person under CERCLA with respect to the Site. Each Settling Defendant must also retain, and
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instruct its contractors and agents to preserve, for the same period of time specified above all
non-identical copies of the last draft or final version of any documents or records (including
documents or records in electronic form) now in its possession or control or which come into its
possession or control that relate in any manner to the performance of the Work, provided,
however, that Settling Defendant (and its contractors and agents) must retain, in addition, copies
of all data generated during the performance of the Work and not contained in the
aforementioned documents required to be retained. Each of the above record retention
requirements shall apply regardless of any corporate retention policy to the contrary.

92.      At the conclusion of this document retention period, Settling Defendant shall
notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, Settling Defendant shall deliver any such
records or documents to EPA. The Settling Defendant may assert that certain documents, records
and other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendant asserts such a privilege, it shall provide the
Plaintiff with the following: (I) the title of the document, record, or information; (2) the date of
the document, record, or information; (3) the name and title of the author of the document,
record, or information; (4) the name and title of each addressee and recipient; (5) a description of
the subject of the document, record, or information; and (6) the privilege asserted by Settling
Defendant. However, no documents, reports or other information created or generated pursuant
to the requirements of the Consent Decree shall be withheld on the grounds that they are
privileged.

93.       Settling Defendant hereby certifies that, to the best of its knowledge and
belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other than identical copies) relating to
its potential liability regarding the Site since notification of potential liability by the United States
or the State or the filing of suit against it regarding the Site and that it has fully complied with
any and all EPA requests for information pursuant to Section 104(e) and 122(e) of CERCLA, 42
U.S.C. 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.

XXV. NOTICES AND SUBMISSIONS

94.       Whenever, under the terms of this Consent Decree, written notice is required
to be given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as specified
herein shall constitute complete satisfaction of any written notice requirement of the Consent
Decree with respect to the United States, EPA, and the Settling Defendant, respectively.
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As to the United States:

and

As to EPA:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-11-2-07088/1

Director, Superfund Division
United States Environmental Protection Agency
Region VII
901 North Fifth Street
Kansas City, Kansas 66101

Mark D. Doolan
EPA Project Coordinator
United States Environmental Protection Agency
Region VII
901 North Fifth Street
Kansas City, Kansas 66101

As to the Settling Defendant:

and

Gary Uphoff
Environmental Management Service, Inc.
Settling Defendant’s Project Coordinator
5934 Nicklaus Drive
Fort Colllins, CO 80528

Terrance Gileo Faye
Special Counsel to Blue Tee Corp.
BABST, CALLAND, CLEMENTS & ZOMNIR P.C.
1 N. Maple Avenue
Greensburg, Pennsylvania 15601

XXVI. Effective Date

95.      The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise provided herein.

XXVII. RETENTION OF JURISDICTION

96.       This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendant for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the
Cou~ at any time for such further order, direction, and relief as may be necessary or appropriate
for the construction or modification of this Consent Decree, or to effectuate or enforce
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compliance with its terms, or to resolve disputes in accordance with Section XVIII (Dispute
Resolution) hereof.

97.
Decree:

areas.

XXVIII. APPENDICES

The following appendices are attached to and incorporated into this Consent

"Appendix A" is the Action Memo.

"Appendix B" is the description and/or map of the Granby Subdistrict and surrounding

"Appendix C" is the SOW.

XXlX, COMMUNITY RELATIONS

98.       Settling Defendant shall propose to EPA its participation in the community
relations pla~to be developed by EPA. EPA will determine the appropriate role for the Settling
Defendant under the Plan. Settling Defendant shall also cooperate with EPA in providing
information regarding the Work to the public. As requested by EPA, Settling Defendant shall
participate in the preparation of such information for dissemination to the public and in public
meetings which may be held or sponsored by EPA to explain activities at or relating to the Site.

XXX. MODIFICATION

99.      Schedules specified in this Consent Decree for completion of the Work may
be modified by agreement of EPA and the Settling Defendant. All such modifications shall be
made in writing.

100. Except as provided in Paragraph 12 (Modification of the SOW or Related
Work Plans), no material modifications shall be made to the SOW without written notification to
and written approval of the United States, Settling Defendant, and the Court, if such
modifications fundamentally alter the basic features of the selected action within the meaning of
40 C.F.R. § 300.435(c)(2)(B)(ii). Prior to providing its approval to any modification, the United
States will provide the State with a reasonable opportunity to review and comment on the
proposed modification. Modifications to the SOW that do not materially alter that document, or
material modifications to the SOW that do not fundamentally alter the basic features of the
selected action within the meaning of 40 C.F.R.300.435(c)(2)(B)(ii), may be made by written
agreement between EPA, after providing the State with a reasonable opportunity to review and
comment on the proposed modification, and the Settling Defendant.

101. Nothing in this Decree shall be deemed to alter the Court’s power to enforce,
supervise or approve modifications to this Consent Decree.

XXXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

102.      This Consent Decree shall be lodged with the Court for a period of not less
than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to
withdraw or withhold its consent if the comments regarding the Consent Decree disclose facts or
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considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendant consents to the entry of this Consent Decree without further notice.

103.     If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms of
tlhe agreement may not be used as evidence in any litigation between the Parties.

XXXII. SIGNATORIES/SERVICE

104.     The undersigned representative of Settling Defendant, and the Deputy
Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice, on behalf of the United States, each certifies that he or she is fully
authorized to enter into the terms and conditions of this Consent Decree and to execute and
legally bind to this document the party he or she represents.

105. The Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United
States has notified the Settling Defendant in writing that it no longer supports entry of the
Consent Decree.

106.      The Settling Defendant shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of process
by mail on its behalf with respect to all matters arising under or relating to this Consent Decree.
Settling Defendant hereby agrees to accept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local
rules of this Court, including, but not limited to, service of a summons. The parties agree that
Settling Defendant need not file an answer to the complaint in this action unless or until the court
expressly declines to enter this Consent Decree.

XXX/II. FINAL JUDGMENT

107,      This Consent Decree and its appendices constitute the final, complete, and
exclusive agreement and understanding among the parties with respect to the settlement
embodied in the Consent Decree. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement other than those expressly contained in
this Consent Decree.

108. Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the Settling
Defendant. The Court finds that there is no just reason for delay and therefore enters this
judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF ,2006.

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v, Blue
Tee, Corp., relating to the Newton County Mine Tailings Superfund Site.

Date

FOR THE UNITED STATES OF AMERICA

Environment and Natural Resources Division
U.S. Department of Justice
Washington, D,C. 20530

Date Erika M. Zimmerman
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Telephone: (202) 514-5270



THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. Blue
Tee, Corp., relating to the Newton County Mine Tailings Superfund Site.

Date Charles M. Thomas
Assistant United States Attorney
Western District of Missouri
U.S. Department of Justice
Charles Evans Whittaker Courthouse
400 East Ninth Street, Room 5510
Kansas City, Missouri 64 t 06
Telephone: (816) 426-3130
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.... I~RRI FAYE PAGE     02

THE UNDERSIGNED PARTY enter! ~to this Consent Decree in the matter of United States v. Blue
Tee, Corp., relating to the Newton Cot.nty Mb~e Tailings Superfund Site-

FOR BLUE TEE CORP.

Date Ter:mme Oilco Fay~         1
Special Counsel to Blue Tee Corp.
BABST, C:a-T-AND, CLEM~NTS & ZOM~’c/R PC.
l N, Maple Avenue
Gree~sburg, Pennsylvania 15601

Agent Authorized to Accept Servic," on Behalf of Above-sigrmd Party:

Terr~mce Gileo Faye     /
Special Cotmsel to Blue Tee Corp
BABST, CALLAND, CLEMENTS 8¢ ZOM-NtR P.C.
1 N. Maple Avenue
Greensburg, Pennsylvania 15601
(72411 837-6221
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION Vtl
901 NORTH 5TH STREET

KANSAS CITY, KANSAS 66101
NOV 1 6 200B

ENFORCEMENT ACTION MEMORANDUM

SUBJECT:

FROM:

THRU:

Request for Removal Action and 12-Month Exemption for the Granby Subdistrict
of the Newton Cotmty Mine Tailings Site, Newton County, Missouri
(Operable Unit 1, Public Water Supply)

Mark Doolan, Remedial Project Manager ~)
Federal Facilities/Special Emphasis Branch

Gene Gunn, Chief /~
Federal Facilities/Special Emphasis Branch

TO: Cecilia Tapia, Director
Superfimd Division

Site ID#:
Category of Removal:
CERCLIS ID #:
Nationally Significant/Precedent Setting:

07RZ
Non-Time Critical
MOD981507585
No

I. PURPOSE

The purpose of this enforcement action memorandum is to request and document
approval of the proposed non-time-critical (NTC) removal action described herein for the Granby
Subdistrict of the Newton County Mine Tallings site (Site). The purpose of the NTC removal
action is to address contaminated private drinking water wells at Operable Unit 1 (OU 1), the
Granby Subdistrict, of the Site. The primary objective of this action is to eliminate potential
risks to human health associated with the ingestion of groundwater from private wells containing
concentrations of lead, cadmium, and zinc above the removal action levels at approximately 50
residential locations at the Site. Through a sampling and monitoring plan, this action will also
address wells that may be threatened by the migration of these contaminants. This enforcement
action memorandum covers the installation of replacement deep aquifer supply wells at
residences where mining-related contaminants exceed action levels. Installation of the wells and
performance of the sampling and monitoring will be performed by the potentially responsible
parties (PRPs) under a Consent Decree. The installation of replacement wells into a deeper,
potable aquifer is the permanent remedy to replace the bottled water currently supplied to
residents with contaminated wells. The cost of the remedy, sampling, and monitoring is
anticipated to be approximately $3 million.
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II. SITE CONDITIONS AND BACKGROUND

A. Site Description

The Site is located in southwestern Missouri in an area of historical mining,
milling, and smelting operations and is situated in a portion of the Tri-State Mining District
which covers portions of northeastern Oklahoma, southeastern Kansas, and southwestern
Missouri. Communities which have some historical connection to mining-, milling-, or smelting-
related operations in the Site include Granby (population 1,908), Wentworth (population < 100),
Stark City (population < 100), Spring City (population approximately 200), and that part of the
city of Joplin located in Newton County. The U.S. Geological Survey and the U.S. Bureau of
Mines recognized 14 discrete mining areas in Newton County. Based on an analysis of the
available production information, these mining areas have been grouped into six mining sub-
districts. The subdistricts are the Granby Subdistrict, Spring City!Beef Branch/Seneca/Spurgeon
Subdistrict, Diamond Subdistrict, Wentworth Subdistrict, Stark City Subdistrict, and the Jasper
County Overlap. The Jasper County Overlap is not a recognized subdistrict, but rather the
southern extensions of several subdistricts of Jasper County, Missouri, which are located
immediately north of Newton County. For the purpose of investigative and response actions, the
Site has been divided into two OUs. OU 1 includes the Granby Subdistrict and OU 2 includes
the other subdistricts of the Site.

B. Previous Investigations and Actions

Numerous investigations and actions have been completed at the Site, and these
are briefly summarized in the paragraphs below.

1. 1986 Preliminary Assessment: Granby

Initial environmental assessments of the Site began in 1986 when the
Environmental Protection Agency (EPA) collected groundwater, soil, and sediment samples in
areas surrounding Granby, Missouri. Results of this assessment indicated the presence of
cadmium, lead, and zinc significantly above background in all media sampled.

2. 1989 Site Inspection: Granbv

The Missouri Department of Natural Resources (MDNR) conducted a site
inspection in 1989 again targeting areas in and around Granby. Sampling during this assessment
was limited to one surface water, one soil, and three air samples; the data indicated the presence
of low levels of lead in all media sampled.
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3. 1995 Expanded Site Inspection: Granby, Wentworth, and Stark City

In July 1995, the EPA released a study entitled, Expanded Site Inspection
Report for Newton County Mine Tai!ings Site. The objective of the study was to determine
metals concentrations in tailings, groundwater, sediment, and surface soil in and around three
towns: Granby, Wentworth, and Stark City. The results of this study can be generally
summarized as follows:

Tailings: Twenty tailing samples were collected from 18 different piles in the three
towns. Arsenic was detected as high as 11.8 milligrams per kilogram (mg/kg), with an
average of 3.35 mg/kg; cadmium was detected as high as 196 mg/kg, with an average of
135 mg/kg; and lead was detected as high as 23,300 mg/kg, with an average of 398
mg/kg. Other metals were detected in the tailings at concentrations generally below
federal health-based action levels.

Groundwater: Nine water well samples were evaluated for metals contamination from
the site area, including two municipal wells (Granby) and seven private wells. All wells
evaluated were within several miles of Granby. None of the wells showed levels of
contaminants above federal health-based action levels.

Sediment: Nine sediment samples were collected from four different surface streams,
generally located within several miles of Granby. Arsenic was detected as high as 8.04
mg/kg, with an average of 4.04 mg/kg. Other metals were detected in the sediments at
concentrations generally below federal health-based action levels.

Surface soil: A total of 14 residential soil samples were collected. Of these 14, nine
composite samples were collected near tailings piles at a depth of one to two feet below
ground surface. Five discrete samples were collected near a former smelter at a depth of
six inches below ground surface. All samples were collected in the vicinity of Granby.
Arsenic was detected as high as 11.3 mg/kg, with an average of 4.90 mg/kg; and lead was
detected as high as 4,770 mg/kg, with a median of 523 mg/kg. Other metals were
detected in the surface soils at concentrations generally below federal health-based action
levels.

4, 1996 Activities: Spring City

In late 1995, a one-year-old child living in Spring City was found to have
an elevated blood-lead level. The Missouri Lead Poisoning Prevention Program concluded that
drinking water was the only source identified as causing the elevation. Because of this, the
child’s water supply was tested; results showed the presence of lead at 200 to 890 micrograms
per liter (ug/1) and cadmium at 29 to 38 ug/1.



The EPA conducted additional soil and private drinking water well sampling in Spring
City during April 1996. The results of this sampling effort can be generally summarized as
follows:

Soil: Thirty-three residential yards were sampled, typically four to five samples per
residence at depths of zero to two inches. Lead was detected as high as 3,878 mg/kg with
a median of approximately 250 mg/kg. Analyses for other metals were conducted.

Drinking water wells: Forty private drinking water wells were sampled. Lead was
detected as high as 53.7 ug/l, with an average of 9.9 ug/1; cadmium was detected as high
as 314 ug/l, with an average (excluding the 314 ug/I reading) of 5.46 ug/1; and zinc was
detected as high as 6,780 ug/1. Other metals were detectedin the water wells at
concentrations generally below federal health-based action levels.

A Unilateral Administrative Order was issued to the Blue Tee Corporation (Blue Tee) and
ASARCO, Inc,, (ASARCO) in July 1996 to provide bottled water to 12 residences in the Spring
City area which had levels of lead, cadmium, and/or zinc above removal action levels.

5. 1997/1998 Removal Site Evaluation and EE/CA

An Administrative Order on Consent was signed by Blue Tee and
ASARCO in June 1997 to complete a Removal Site Evaluation (RSE) and Engineering
Evaluation/Cost Analysis (EE/CA) and to conduct a time-critical residential yard soil action for
the Granby and Diamond Mining Subdistricts of the Site. The sampling effort was conducted
from September to December 1997, and the draft RSE report was received in February 1998.
Review of the report was completed and comments submitted. The EPA required additional
work to include the sampling of soils around the former smelter area because the data indicated
that some residences had soils that exceeded the time-critical action level for lead of 2,500 parts
per million (ppm) and a day care facility exceeded 1,000 ppm. The EPA obtained access to
additional residences which had not been sampled during the first effort. The results of the
additional sampling were submitted in the revised RSE on September 10, 1998. The results
indicated that 10 residences exceeded the time-critical removal action level of 2,500 ppm of lead
in the soils. The RSE was approved with comments on December 4, 1998, and a Removal
Action Plan was received and approved. A time-critical removal action of yard soils was
completed in October 1999 at 14 residential locations. A soil repository was constructed in the
Granby Subdistrict (just south of the city of Granby) under the Corrective Action Management
Unit role, and all excavated soils were placed in the repository. Any soil not meeting the
Toxicity Characteristic Leaching Procedure for lead was treated and stabilized prior to placement
in the repository.



6. 1998/1999 Removal Assessment

From May 1998 through February 1999, the EPA conducted an assessment
of private drinking water wells and residential yard soils in OU 2 to determine the impact from
previous mining activities. County-wide notices were distributed, and a field office was
established in the town of Granby until the end of February 1999. Over 250 residential yards
were screened for lead in the soil; and over 210 residential water wells were sampled and
analyzed for lead, cadmium, and zinc. Soil screening results indicated that two residences
exceeded the 2,500 ppm time-critical removal action level of lead in the soils. The soils in those
two residential yards were removed during the time-critical soil removal action completed by the
PRPs in 1999. Shallow well sampling results indicated that approximately 56 of the wells
sampled at residences in OU 2 exceeded the removal action level for lead, cadmium, or zinc.
The EPA began providing bottled water to those residences that agreed to accept the water in
order to reduce ingestion exposure due to the presence of lead, cadmium, and/or zinc in the
wells.

7. 2000/2001 Site Evaluation

The EPA conducted additional field sampling activities during 2000 and
2001 to expand on the results of the removal assessment conducted by the EPA in 1998 and t999
and to collect additional information for the purpose of preparing an EE/CA for OU 2. The
sampling of residential yards and private groundwater wells in the Jasper County Overlap,
Seneca/Spring City/Spurgeon, Stark City, and Wentworth Subdistricts was conducted between
April and December 2000. Residential properties with shallow wells found to produce water
with concentrations of metals in excess of the removal action levels were provided bottled water
under the existing removal action memorandum and two amendments (dated March 30, 1998,
April 14, 1998, and August 8, 2001). To date, approximately 400 residences are receiving
bottled water county wide. Data collected from residential yards in OU 2 indicated that
approximately 100 yards exceeded the removal action level for lead of 400 mg/kg.

8. 2001/2002 Soil Removal

On September 26, 2001, the EPA signed an action memorandum for a
NTC residential yard soil removal action in OU 2. The removal action was started on
October 29, 2001, and completed in March 2002. One hundred residential yards were
remediated during this action. The PRPs conducted the NTC residential yard soil removal action
in the Granby Subdistrict (OU 1) from June 2002 to April 2003 and resulted in the remediation
of approximately 215 properties in this subdistrict. All excavated soils from these removal
actions were placed into the repository south of Granby that was established in 1999.
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9. 2003/Present Drinkin~ Water Removal

On September 26, 2003, the EPA signed a Request for Removal Action
and $2 Million and 12-Month Exemptions for a NTC removal action in the OU 2 area that
included the Diamond, Jasper County Overlap, and Seneca/Spring City/Spurgeon Subdistricts,
The removal action commenced in 2003 and is currently under construction. Pursuant to the
Request for Removal Action, the EPA is extending municipal water supply lines from the city of
Joplin to over 400 residences where lead and cadmium contamination exceeded actions levels.
The action also addresses the long-term threat presented by contaminant migration by also
connecting over 1,500 threatened residences to the water supply system.

C. Site Characteristics

Lead and zinc were mined at the Site from approximately 1850 to 1950. Granby
Mining and Smelting Company operated in the area until it was sold to American Zinc, Lead, and
Smelting Company in 1916. Approximately t 60 mining operations were located in the vicinity of
Granby rather than one owner operating a mine coveting a large area. Over 900 individual mining
leases have been identified in Newton County. The area is characterized by mine shafts, tailings
piles, and waste rock piles.

D. Release or Threatened Release into the Environment of a Hazardous Substance, or
Pollutant, or Contaminant

Hazardous substances as defined by Section 101 (14) of the Comprehensive
Environmental Response, Compensation, and LiabilityAct (CERCLA), as amended, have been
detected in the groundwater, soils, and mining wastes at the Site. These include cadmium, lead,
and zinc. Sampling has confmned that lead and cadmium are preserit at concentrations in excess
of the removal action levels at 47 private residential wells. Those levels pose a threat to people
drinking water from these wells. Migrating contaminants may threaten as many as 300
residences.

E. National Priorities List (NPL) Status

The Site is on the NIL.

F. Other Actions to Date

I. Previous Actions

The Newton County Health Department and the Missouri Department of
Health and Senior Services (MDHSS) have been conducting blood-lead testing for children for
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tile last several years. Many children tested have blood-lead levels greater than are acceptable for
their age. See Section It. A. above for discussion of other actions conducted at the Site.

2. Current Action

Blood-lead testing in the area continues. Regulations are in place that
prevent the drilling of new wells into the contaminated aquifer.

G. State and Local Actions to Date

1. State and Local Actions to Date

The EPA is the lead agency for the Site. The MDNR has been actively
involved with and has provided support to the EPA throughout the project. Health agencies
involved to date have been the Newton and Jasper County Health Departments, the MDHSS, and
the Agency for Toxic Substances and Disease Registry (ATSDR). The Newton County Health
Department will be the primary contact for public questions Concerning lead, cadmium, zinc, and
their health effects and will aid the EPA as it continues to distribute bottled water.

2. Potential for State/Local Response

The MDNR and the various health agencies are expected to remain
involved in a variety of future activities at the Site--including blood screening, health education,
and health assessments.

III. THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT, AND
STATUTORY AND REGULATORY AUTHORITIES

Section 300.415(Io) of the National Contingency Plan (NCP) provides that the EPA may
conduct a removal action when it determines there is a threat to human health or the environment
based on one or more of the eight factors listed in Section 300.415(b)(2). The factor which
justifies a removal action at this Site is outlined below.

Threats to Public Health or Welfare

Actual or potential exposure of populations to hazardous substances.

Elevated concentrations of lead and/or cadmium have been found in 47 residential water
wells in the Granby Subdistrict. People consuming water from these wells would be exposed tO
these metals except for the time-critical provision of bottled water. Contaminant migration may
threaten as many as 300 residential wells.



IV. ENDANGERMENT DETERMINATION

The actual release of a hazardous substance at this subdistrict, if not addressed by
implementing the response action selected in this enforcement action memorandum, presents an
imminent and substantial endangerment to the health of individuals that ingest water from wells
that are contaminated or may become contaminated by the release of hazardous substances.

V. EXEMPTION FROM STATUTORY LIMITS

Consistency Exemption: Continued response actions are otherwise appropriate and
consistent with the remedial action to be taken

The Site was placed on the NPL on September 29, 2003. The installation of the deep
aquifer water wells, as a result of implementing the actions covered by this enforcement action
memorandum, will not interfere with likely future remedial actions to address other media at the
Site. This action is also appropriate because it provides a necessary, permanent solution to
residents currently receiving bottled water and provides a means to prevent exposures to
contaminated groundwater from drinking water wells installed in the contaminated shallow
aquifer. The EPA anticipates a Record of Decision (ROD) for the Site in 2010. It is anticipated
that all wells that have been identified as contaminated will be replaced within 12 months.
However, long-term activities such as monitoring, sampling, and as-necessary well replacement
will be necessary to ensure protection of human health. These activities will continue until a
ROD is issued and the activities are continued under a remedial action.

VI. PROPOSED ACTIONS AND ESTIMATED COST

A. Proposed Actions

t. Proposed Action Description

Past sampling activities and an inventory of impacted and threatened
residential wells at this Site have documented the release of a hazardous substance. However,
the investigation efforts may not have defined the total areal extent &the release. Installation of
replacement water supply wells at impacted residences within the area of contaminated
groundwater will mitigate the threat by providing a safe water source to affected residences. A
well sampling/monitoring program will, upon receiving access from the resident or homeowner,
conduct semi-annual sampling of all residential wells within the Granby Subdistrict and
downgradient of the Granby Subdistrict that draw water from the contaminated aquifer and have
not been replaced pursuant to removal action or connected to a public supply system. Wells
identified pursuant to the sampling as impacted by lead, cadmium, or zinc above action levels
will be replaced as a part of this removal action. The sampling and as-necessary well
replacement will continue until a long-term sampling/well replacement strategy is implemented



pursuant to a remedial action for the Granby Subdistrict. It is anticipated that sampling/well
replacement will be necessary for 20 or more years. Such a determination will be made by a
ROD. It is anticipated that a ROD for remedial activities will be in place by 2010.

The EPA had anticipated that under the EE/CA alternative selected for the Site, new
water lines would be extended from the existing mains owned and operated by the city of Granby
to residences with contaminated groundwater; and individual replacement wells would be
installed at residences where it was cost prohibitive to extend water lines. However, the city of

¯Granby apologetically declined to allow connection to its public water supply system. The city
of Granby cited its inability to financially support the operation and maintenance of the extended
system because of the relatively few additional connections in relation to the length of the
extensions. However, the selected alternative in the EE/CA anticipated that individual
replacement wells would be installed at residences where it was cost prohibitive to extend water
lines. As a result, the installation of individual wells in the Granby Subdistrict is not inconsistent
With the alternative selected by the EE/CA process.

Upon initiation of the NTC removal action, approximately 50 residences will be provided
with new, deep aquifer water wells. It is anticipated that an additional 40 or so wells will be
provided to residences identified by the sampling/monitoring program during the four years
following the initiation of this removal action. The deep aquifer has not been affected by
mining-related contamination. These actions will result in the permanent protection of human
health. The current bottled water program wilt continue until a replacement well is provided.
Drilling new wells in affected areas of the Site will be restricted through institutional controls
that ensure the continued safety of the deep aquifer groundwater. Such controls include the
enforcement of the aquifer protection provisions of Missouri Well Driller’s Law that governs
proper Casing depth, casing integrity, and proper abandonment of any existing or new wells.

2. Contribution to Remedial Performance

This action is consistent with the long-term remedy in that it fully
addresses the risks associated with the ingestion of water containing concentrations of lead,
cadmium, and/or zinc above EPA’s removal action tevels. This action also anticipates the
initiation of long-term sampling within and downgradient of the Granby Subdistrict pursuant to a
future remedial action for the Site,

3. Action/Cleanup Level

Residences supplied by groundwater from drinking water wells with lead
above 15 ug/t, cadmium levels above 5 ug/l, and/or zinc concentrations above 3,000 ug/1 will be
provided a residential water supply well that draws water from a deeper, potable aquifer. The
removal action at a particular residence will be deemed satisfactory upon a determination by EPA
that water ~awn from the replacement well provides adequate volume;adequate pressure;
contaminant concentrations are below 15 ug/1 lead, 5 ug/t cadmium, and 3,000 ug/1 zinc in water



drawn from the well; all Safe Drinking Water Act contaminant thresholds are satisfied; and all
local, state, and federal requirements pertaining to well installation and use are satisfied. These
contaminant concentrations are consistent with the revised interim guidance for lead-
contaminated Superfund sites, Office of Solid Waste and Emergency Response Directive
9355.4-12, and have been concurred on by ATSDR. All necessary sampling activities under this
removal action wilt be conducted in accordance with an approved Quality Assurance Project
Plan.

4. Engineering Evaluation/Cost Analysis (EE/CA)

A Site-wide EE/CA was published and made available for public
comment. A public meeting was held on August 7, 2003, providing the public further
opportunity for comments. A 30-day public comment period was held from August 7 through
September 7, 2003. Most comments received during the comment period were in support of
EPA’s proposed alternative.

5. Applicable, Relevant,.and Appropriate Requirements (ARARs)

Section 300.4I 50) of the NCP provides that removal actions under Section
t 04 of CERCLA shall, to the extent practical considering the exigencies of the situation, attain
ARARs under federal environmental or facility siting laws. All ARARS for this action are
identified in Tables 1, 2, and 3. This action will comply with all ARARS.

6. Proiect Schedule

Response activities are anticipated to begin in December 2006. Initial well
installation activities are anticipated to continue through December 2007. Sampling, monitoring,
and as-necessary well replacement activities pursuant to this sampling will likely continue until
2011 when it is anticipated that long-term performance of these activities will be integrated into
the remedial action for the Site pursuant to the ROD.

B. Estimated Costs

At this time, NTC removal actions wi]I be completed by the PRPs pursuant to a
judicial consent decree of the Administrative Order. It is estimated that the PRPs will expend
approximately $3 million to implement this action.



VII. EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED OR
NOT TAKEN

Delayed action will continue to potentially expose residents to the contaminated
groundwater exceeding the federal action levels in their residential water wells. The EPA will
continue to incur significant cost for this temporary remedy until a permanent solution is in place
because the EPA is currently providing bottled water to impacted residences to address the threat.

VIII. OUTSTANDING POLICY ISSUES

None.

IX. ENFORCEMENT

See attached Confidential Enforcement Addendum for this Site. For NCP consistency
purposes, it is not a part of this enforcement action memorandum.

X. RECOMMENDATION

¯ This decision document represents the selected NTC removal action for the contaminated
residential water wells in and downgradient of the Granby Subdistrict of the Site. The action will
be funded by the PRPs. The NTC removal action was developed in accordance with CERCLA,
as amended, and is consistent with the NCP. This decision is based on the Administrative
Record for the Site.

Conditions at the Site meet NCP Section 300.415(1))(2) criteria for a removal action, and I
recommend your approval of the proposed removal action.

Approved:

Attachments

Date / t
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Table 1
Chemical-Specific ARARs and Guidance to Be Considered

......~ - ¯ ’" ~ ~ ...... ~.~.~ ~ .~~2~ ..........."~ ’ " ~%,~. "i .........~ ~ ~" "~.~ . ~ ..........=~" ’~ ..........
~ ....~#,7,~’~"~’~ ~- ~,~-~."        ~g~-, -~%~                 ~ ~_ .

~~,,~...¢.,..~,z-..~..~,x~.~7__~_,~
¯ ~-~:::~r~

: National Primary Drinking 40 CFR Part 141 Establishes health-based primary drinking water standards,
Water Regulations MCLs and MCL Goals, for public drinking water systems. ARAR

Cadmium MCL - 0.005 modL
Lead Action Level - 0.015 m~L
Zinc - 3,000 mg/L

Safe Drinking Water Act 42 USC See. 300f- 300j ARAR "
i , i ¯

National Secondmy Drinking 40 CFR Part 143 Secondary drinking water standards, SMCI~, to control TBC
Water Regulations contaminants in drinking water that affect the aesthetic q~alitles

relating to the public acceptance of drinking wa~r.
Zinc MCL - 5.0 mg/L

~Finai Guidance on Numeric OSWER Directive 9360.1’-02 Transmits final methodology and guidance on calculating TBC
Removal Action Levels for numeric RALs at Superfund sites in deciding whether to
Contaminated Drinking Water " - provide alternate sources of drinking water.
Sites . Zinc RAL - 3.0 mg/L

Missouri Safe Drinking Water Act TBC

Missouri Safe Drinking Water

Regulation

Lead Creneral Requirements

Missouri Revised Statutes
(RSMo) 640.100-!40

I0 Code of State Regulation

(CSR) 60

10 CSR 60-15.010

Contains MCLs and monitoring requirements for drinking
water supplies.
Cadmium - 0.005 mg/L
Zinc - 5.0 mg/L

Establishes treatment requirements for corrosion control, source
water treatment, and lead service line replacement. Defines
lead action levels.
Lead ActionLevel - 0.015 mg/L

ARAR

TBC
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Table 2
Location-Specific ARARs and Guidance to be Considered

Archaeological and Historic 16 USC Sec. 469 - 469e-1 Establishes procedures for preservation of historical and ARAR
Preservation Act 40 CFR See. 6.301(c) archaeological data which might be destroyed through

National Historic Preservation Act t6 USC See. 470
Executive Order 11593 40 CFR See. 6.301 (b)

’"Historic’Sites, Buildingx,’and

36 CFR Part 800
36 rR s921, ~/3nl
16 USC Sees. 46t-470
40 CFR See. 6.301(a)

16 USC Sec~ 1531 ’- ’1544 ........... Requires that Federal agencies insure that any action
50 CFR Parts 17, 402 authorized, funded, or carried out by the agency is not likely
40 CFR See. 6.302(h) to jcop~’dize the continued existence of any threatened or

endangered species or to destroy or adversely modify critical
habitat.

Antiquities Act

Endan~ed Spain’s Act ......

alteration of terrain as a result of a Federally licensed activity
or program..,
Requires Federal agencies to assess the effeot’of any
Federally assisted undertaking or licensing on any dbstriet,
site, building, structure, or object that is included in or is
eligible for the National, Register of Historic Places.
Requires Federal agencies to consider the existence and
locations of landmarks in the National R~gistry of Natural
Laudingks to avoid undesirable impacts on such !anal, marks. .

ARAR’ ’

Table 3
Action-Specific ARARs and Guidance to Be Considered

Missouri Water Resource Law RSMo 640.400- 435 Establishes state surface and groundwater monitoring and ARAR
inventory program, which isto include determination of

, ,,q ........
Missouri Water Well Driller’s Law

Miss oufi’i;’~lic Drinking Water Program
Guidelines

I ~Mo256.600-640
t0CSR23

Missouri Dept. of Natural
Resources Design Guide for
Community Public Water
Supplies, January 1988

RSMo 6a(J.i’0()’-’"140Missouri Safe Drinking Water Act

ambient surface and groundwater quality, detection of trends
in character and concentration of contaminants and
pollutants, and identification of areas highly vulnerable to
contamination.

Sets fees and s~andards to be followed in instal’ling,
maintaining~ and aband~aing water wells and monitoring
wells. Also covers well plu ~gging and proper isolation of
possible sources of contamination from existing wells to
protect the quality of groundwater aquifers that provide safe
drinking water.

Public Drinking Water Program guideline’for public water
system design ineinding recommendations for both water
quality and quantity.

Contains MCLs and monitoring requirements for drinking ....
water supplies.

ARAR
10 CSR 60
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APPENDIX C

Statement of Work

Non-Time-Critical Removal Action for
Residential Water Supplies Granby Subdistrict

Newton County Mine Tailings Site, Operable Unit 01
Newton County, Missouri Site
EPA I.D. # MOD981507585

This Statement of Work (SOW) is an attachment to the Consent Decree entered into by
and between the United States Environmental Protection Agency (EPA) and Blue Tee Corp.
(Blue Tee). The SOW and Consent Decree concern a non-time-critical removal action
(Removal Action)to address residential water-supply wells developed in the shallow aquifer in
the Granby Subdistrict of the Newton County Mine Tailings Site (Site) that produce water
exceeding EPA’s non-time-critical removal action levels for lead, cadmium and/or zinc (the
Removal Action Levels).

1.0 INTRODUCTION

The Site is located in the Missouri portion of the Tri-State Mining District. The Tri-State
Mining District covers approximately 2500 square miles in southwest Missouri, southeast Kansas
and northeast Oklahoma. The Tri-State Mining District was one of the foremost lead-zinc
mining areas of the world and provided nearly continuous production from about 1850 until
1970. The Newton County portion of the Tri-State Mining District is included on the National
Priorities List (NPL).

The US Geological Survey and the US Bureau of Mines recognized 14 mining camps or
centers in Newton County. Based on an analysis of the available production information, these
mining camps have been grouped into six mining subdistricts. The Subdistricts are the Granby
Subdistrict, Spring City/BeefBranch/Seneca/Spurgeon Subdistrict, Diamond Subdistrict,
Wentworth Subdistrict, Stark City Subdistrict and the Jasper County Overlap. The Jasper County
Overlap is not a recognized subdistrict, but rather the southern extensions of several subdistricts
of Jasper County, Missouri, which is located immediately north of Newton County.

Removal site evaluation activities at the Granby Subdistrict were performed pursuant to
an Administrative Order on Consent by Blue Tee and ASARCO Inc. (ASARCO) in 1997 and a
Site Removal Evaluation Memorandum was submitted to EPA on September 9, 1998. Through
subsequent EPA comments and requests, Blue Tee and ASARCO expanded the removal site
evaluation sampling activities, and submitted a letter report to EPA on January 13, 2001 which
more fully delineated the concentrations of the metals in the shallow aquifer within and around
the Granby Subdistrict. At EPA’s request, Blue Tee and ASARCO conducted additional
sampling within the Granby Subdistrict in August 2004. The results of this sampling effort were
compiled, along with all previously collected shallow groundwater data for the Granby



Subdistrict, and were presented in a Residential Water Well Investigation Report submitted to
EPA on October 4, 2004. In 2006, at the request of EPA, Blue Tee commissioned Civil and
Environmental Consultants, Inc. (CEC) to tabulate and confirm the locations, addresses and
current owners of all wells sampled in the Granby Subdistrict. The tabulated data and maps were
provided to EPA in July 2006.

Although the extent of the ground water exceeding the Removal Action Levels has been
largely defined by the investigations conducted, not all residential water-supply wells developed
in the shallow aquifer within or downgradient of the Granby Subdistrict have been sampled
because the property owners have not granted access for sampling.

On August 4, 2003, EPA released an Engineering Evaluation/Cost Analysis (EE/CA) for
public comment. The EE/CA evaluated alternatives to address the residential water-supply wells
developed in the shallow aquifer that exceeded the Removal Action Levels. After considering
public comment EPA selected as its preferred remedy an alternative of public water supplies in
combination with new residential water-supply wells developed in the deep aquifer for isolated
individual residences. In June 2006 the City of Granby informed EPA that the City was
unwilling to allow the extension of water lines from its municipal water-supply system to
impacted residences. The City of Granby claimed the relatively few customers in relation to the
lengths of the water-line extension made the extensions cost prohibitive. The fees generated
from the additional residences would not be sufficient to cover the costs incurred by the City to
maintain the line extensions. As a result of the refusal by the City, EPA is pursuing the
installation of new residential water-supply wells developed in the deep aquifer for residences
with water-supply wells developed in the shallow aquifer that exceed the Removal Action
Levels. In the Action Memorandum for the Granby Subdistrict of the Newton County Mine
Tailings Site (Action Memorandum), EPA determined that the installation of individual
residential water-supply wells is the most appropriate response action to address the wells that
exceed Removal Action Levels.

This SOW describes the actions that shall be performed by Blue Tee at residences within
Granby Subdistrict, or areas where contaminated groundwater has migrated from the Granby
Subdistrict, with drinking water supply wells that produce water exceeding the Removal Action
Levels to fulfill the required action in the Action Memorandum. Blue Tee shall implement the
Removal Action to permanently replace identified residential water-supply wells developed in
the shallow aquifer that produce water exceeding the Removal Action Levels, with new
residential water-supply wells that are drilled into a deeper, potable aquifer. Blue Tee shall also
implement a monitoring program for the routine sampling of wells in or downgradient of the
Granby Subdistrict not addressed as part of this Removal Action. The actions required by this
SOW shall be conducted in accordance with, among other things, the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), the National
Contingency Plan (NCP), the Consent Decree, applicable EPA guidance documents, the August
4, 2003 EE/CA for the Site, and the Action Memorandum. The Removal Action Levels and the
required non-time-critical removals are more specifically defined in Section 2. Section 3

2



addresses the establishment of the required monitoring program and the installation of deep-
aquifer water-supply wells at residences identified by the monitoring program as residences with
residential water-supply wells developed in the shallow aquifer and producing water exceeding
the Removal Action Levels. Section 4 provides the schedule of required actions and deliverables
under this SOW.

2.0 NON-TIME-CRITICAL REMOVAL ACTIONS

The Action Memorandum specifies that the residences with residential water-supply
wells developed in the shallow aquifer that produce water exceeding the Removal Action Levels
will be connected to a public water supply or, where appropriate, a new well will be drilled into a
deeper potable aquifer. The installation of wells into the deeper aquifer in the Granby Subdistrict
or down gradient areas is not inconsistent with the Action Memorandum.

Blue Tee shall undertake the Removal Action discussed in this Section where the
tabulated results compiled by CEC in 2006 indicate exceedences of the specified Removal
Action Levels, unless a well has been abandoned or sampling conducted as part of the removal
action determines that the water produced by a well does not exceed the Removal Action Levels.
Blue Tee, at its discretion, may sample at the well head to determine if the residential water-
supply well is subject to this Removal Action. The Removal Action shall be performed by Blue
Tee in accordance with the schedule of activities presented in Section 4 and the schedule
established pursuant to the approved Removal Action Work Plan.

2.1 Removal Action Levels

The non-time-critical removal action levels for drinking water shall be 15 micrograms per
liter (gg/1) for lead, 5 ~tg/1 for cadmium and 3,000 [.tg/1 for zinc.

2.2 Removal Action Work Plan

Blue Tee shall submit to EPA for review and approval a work plan for the performance of
the Removal Action at the Site (Removal Action Work Plan or Work Plan). The Removal
Action Work Plan shall provide for construction and installation of deep-aquifer residential
water-supply wells at the residential properties specified in Section 2.0, and the installation of a
public supply well and accompanying storage tank for the Evergreen Park Subdivision. The
terms of the Work Plan shall be consistent with the terms of the Action Memorandum and in
accordance with the Consent Decree, the EE/CA, and this SOW. The Work Plan shall include
the following: (1) a schedule for completion of the Removal Action; (2) update and confirm
identification of all residences where deep-aquifer wells will be installed, (3) update and confirm
identification of all residential water-supply wells developed in the shallow aquifer within or
downgradient of the Granby Subdistrict subject to monitoring (4) methods for selection of the
contractor; (5) methods for satisfying permitting requirements; (6) methods for implementation
of the monitoring; (7) methods for installation of future wells needed to respond to any migrating



contamination; and (8) tentative formulation of the Removal Action team; and (9) a construction
quality control plan including the methods for implementation of the Removal Action Work
Plan.

2.3 Removal Action

The Removal Action for drinking water shall include the construction and installation of
deep-aquifer residential water-supply wells at impacted residences and the construction and
installation of a public supply well and an accompanying storage tank for the Evergreen Park
Subdivision. Blue Tee shall also provide and install any hardware or equipment necessary to
allow the effective use of the well by the residences (e.g., upgrading pumps, electrical systems;
and other system components necessary to meet the needs of the deeper aquifer well) at each
residence documented to have exceedences of the defined Removal Action Levels. All actions
shall be performed in accordance with the approved Work Plan.

All newly constructed deep wells will be installed in accordance with the Missouri Well
Construction Rules (Rules). Additionally, the existing shallow-aquifer wells on each property
shall be abandoned in accordance with the Rules. Both the well driller and the pump installer
shall hold a non-restricted permit under the Rules to perform work under this contract. If both
the well driller and pump installer are permitted under the same company, a Water Well
Certification and Pump Installation Record (along with a copy of the chain of custody form for
the lead and cadmium analysis) shall be submitted to the Missouri Department of Natural
Resources (MDNR) Geological Survey and Resource Assessment Division, Wellhead Protection
Section for each well within 60 days of completion of pump installation. If the well driller and
pump installer are permitted under separate companies, each contractor shall submit a Water Well
Certification and Pump Installation Record within 60 days of completion of his/her portion of
the work. A copy of the chain of custody form for the lead and cadmium analysis shall
accompany the Pump Installation Record. A copy of all information submitted to the MDNR, as
required by the Rules, shall also be submitted to EPA as part of this contract to document the
completion of the work.

The Work Plan shall include the following requirements.

Deep-Aquifer Well installation shall meet the following minimum requirements:

The new, deep-aquifer wells will be located within 50 feet of the existing well at each
property.

A minimum 8 5/8-inch borehole shall be drilled to the total casing depth.

The deep-aquifer well shall be constructed using a pit-less adapter per 10 CSR 23-
3.040(4).



The deep-aquifer well shall be constructed with a sampling port or tap within 10 feet of
the well head, and be provided with a well cap approved under the Rules.

The deep-aquifer well shall have a liner installed that rests on the bottom of the well bore
and extends to within l 0 feet of ground surface.

At least two packers shall be placed on the liner below the casing but in close proximity
to the casing so that water in contact with the casing is sealed out from the water the
consumer uses.

The bottom 60 feet of the liner shall be perforated.

Well casings shall meet the following minimum requirements:

The deep-aquifer well shall be constructed using new steel casing (13 lb. per foot
minimum) with a drive shoe installed on the bottom of the casing.

The casing shall extend at least 30 feet below the lowermost shale unit present at the
given location (Northview/Chattanooga). It is estimated that 380-420 feet of casing will
be required.

The casing shall be pressure grouted via tremie pipe using a neat cement grout. The
volume of grout used shall be no less than the calculated annular volume necessary to
accomplish full-length grouting.

Well depth and yield shall meet the following minimum requirements:

After the casing has been grouted, drilling shall continue through the casing to the total
depth.

The well shall be drilled to a depth where a minimum water yield of 10 gallons per
minute is achieved.

The Pump shall meet the following minimum requirements:

Pump installation shall be according to I 0 CSR 23-3.050.

The pump shall be new, and capable of pumping at least 10 gallons per minute of water to
ground surface.

Pump installation shall include all required piping, electrical connections and breakers, or
other equipment necessary to operate the new deep-aquifer well and to connect the deep-
aquifer well to the existing residential water-supply system.



Well start-up minimum requirements:

The system shall be adequately chlorinated after the pump installation.

After pump installation and adequate well development, the well shall be sampled for
lead and cadmium. The data report from the analyses shall be submitted to the Missouri
Department of Natural Resources Geological Survey and Resource Assessment Division
within 60 days of the sampling event in accordance with the Rules. A copy of the
analytical data shall also be submitted to the EPA.

Minimum requirements for shallow-aquifer well abandonment:

The existing residential water-supply wells developed in the shallow aquifer located on
the properties shall be abandoned by plugging from total depth to approximately three
feet from the ground surface with pelletized bentonite.

The existing well casings shall be cut off at least three feet below ground surface.

Minimum cleanup requirements:

The contractor shall remove all debris and drill cuttings from each property at the
completion of each individual deep-aquifer well installation and hookup.

The contractor shall warranty the new deep-aquifer wells and pumps for one year from
the date of installation for workmanship and materials.

Upon approval of the Work Plan by EPA, and after a reasonable opportunity for review
and comment by the State of Missouri (State), Blue Tee shall implement the activities required
under the Work Plan. Blue Tee shall submit to EPA and the State all plans, submittals, and other
deliverables required under the approved Work Plan in accordance with the approved schedule
:[’or review and approval pursuant to Section XI (EPA Approval of Plans and Other Submissions).
Unless otherwise directed by EPA, Blue Tee shall not commence physical Rein oval Action
activities at the Site prior to approval of the Work Plan.

2.4 Mon thly Progress Reports

Blue Tee shall provide EPA with monthly progress reports on the status of the drinking
,~mter removal action, including a listing of all residences provided a new deep aquifer well. The
report shall contain a description of the progress made during the reporting period, any problems
encountered, any deviations required from the Work Plan, and anticipated progress for the next
period.
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2.5 Removal Action Report

Blue Tee shall submit a Removal Action Report to EPA containing a listing of locations
where individual deep-aquifer wells were installed along with depth and installation details for
each well, the well logs, as-built drawings, sampling results, and a copy of all information
submitted to MDNR, as required in Section 2.3, within 30 days of the issuance of a Record of
Decision for Remedial Design/Remedial Action for the Granby Subdistrict and/or the Site (the
ROD).

3.0 Ongoing Sampling and Response to Future Threats

3.1 Sampling Plan

Long-term monitoring of residential water-supply wells that are developed in the shallow
aquifer within or down gradient of the Granby Subdistrict and are not connected to a public water
supply or have not received a replacement deep-aquifer well as part of the Removal Action is
necessary to ensure continued protection of human health. Blue Tee shall develop under this
Consent Decree, a monitoring plan for the performance of semi-annual monitoring to sample
and, as necessary replace water-supply wells (Monitoring Plan) until a long-term monitoring plan
is implemented pursuant to the ROD. The obligation to perform sampling pursuant to the
Monitoring Plan and, as necessary, well replacement, shall continue until the ROD has been
issued.

As part of the Work Plan, Blue Tee shall submit to EPA for review and approval a
Monitoring Plan for the performance of semi-annual monitoring of all existing residential water-
supply wells developed in the shallow aquifer within or down gradient of the Granby Subdistrict
that are not connected to a public water supply or have not received a replacement deep-aquifer
well as part of the Removal Action. The Monitoring Plan shall provide for the semi-annual
issuance of mailings to the owners or residents of the above-referenced residences. At a
minimum, the mailings shall alert the resident to the presence of lead, cadmium and/or zinc in
the shallow aquifer, the risks posed by the presence of these constituents in drinking water if in
excess of EPA’s drinking water standards, and an offer to sample the residence’s private water-
supply well and to analyze the collected sample for lead, cadmium, and zinc without costs to the
owner or resident. Blue Tee shall sample the groundwater from the wells specified above as part
of the semi-ammal sampling evenl when the owner &the shallow-aquifer well requests the water
to be sampled and provides access to the well. Blue Tee, at its discretion, may sample at the well
head to determine if the residential water-supply well is subject to the Removal Action. The
results of the groundwater analyses from all wells sampled shall be reported to EPA and the
resident and/or owner, with copies of all analytical data sheets provided to EPA. The Monitoring
Plan shall include a regular schedule for the mailing, sampling, delivery of results, and if
necessary, the installation of a deep aquifer well when sampling results demonstrate that lead,
cadmium, or zinc concentrations in groundwater produced from a well exceed Removal Action
Levels.
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3.2 Provision of Bottled Water and Installation of Deep-Aquifer Wells During the
Monitoring Period

The Monitoring Plan shall include provisions for the immediate delivery of bottled water
and for the installation of deep aquifer wells when the monitoring sample results demonstrate
that the Removal Action Levels are exceeded. Blue Tee shall install deep aquifer wells in
compliance with the schedule included in the approved Monitoring Plan and consistent with the
requirements of Section 2.3 above.

4.0 SCHEDULE AND DELIVERABLES

The following defines the schedule for completion of the work to be performed pursuant
to this SOW and in accordance with the Consent Decree (CD). The delay in submittals of
deliverables will subject Blue Tee to stipulated penalties.

ACTION

Submit information on designated project
coordinator to EPA

DUE DATE

No later than 10 days after
the effective date of the CD

Submit name and qualifications of contractor
to perform design

Update and confirm survey of residences, and extent
of wells that exceed Removal Action Levels, define
scope of Removal Action

Submit Removal Action Work Plan to EPA
for review and approval

Submit name and qualifications of drilling contractor
for the Removal Action to EPA

No later than 15 days after
the effective date of the CD

No later than 30 days after
the effective date of the CD

No later than 45 days after
the effective date of the CD

No later than 15 days after
approval of Removal Action
Work Plan

Initiate Removal Action No later than 30 days after
approval of the Removal
Action Work Plan

Submit Removal Action Report to EPA No later than 30 days after
issuance of the ROD



Submit progress reports to EPA Monthly from the beginning
date specified in the CD
until EPA approves the
Removal Action Report

Semi-annual sampling May and October

Provision of bottled water to address action Removal Action
Level exceedances identified during semi-annual monitoring

Immediately upon
identification

Installation of new deep-aquifer wells to
address exceedances of the Removal Action
Levels identified during semi-annual
monitoring

Within 60 days of
identification
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EXHIBIT 1

[CERCLA Financial Assurance Sample Performance Bond: Draft of July 2005]

[Letterhead of Bond Issuer[

PERFORMANCE BOND

Surety’s Performance Bond Number:
Date of Execution of Performance Bond:
Effective Date of Performance Bond:
Total Dollar Amount of Performance Bond:

Principal:
Legal Name and Address:
Type of Organization:

State of Organization:

[name and business address of PRP/Settling Defendant(s)]
[insert "individual," "partnership," "limited liability
company," "corporation," etc.]

Surety:

Legal Name and Address:
Type of Organization:

State of Organization:

[name and business address of surety providing the bond]
[insert "individual," "partnership," "limited liability
company," "corporation," etc.]

Beneficiary:
Legal Name and Address:EPA Regional Administrator or Regional Superfund

Director for EPA Region [__] (or any of their designees)
[insert address]

Site Information:
Name and Location of Site:
EPA Identification Number:
Agreement Governing Site Work:

[Site or CERCLIS ID Number, if applicable]
[That certain [Consent Decree] [Administrative
Order on Consent] dated         ,20xx, by
and among the United States of America,

, and (the
"Agreement")]



KNOW ALL PERSONS BY THESE PRESENTS, THAT:

WHEREAS, said Principal is required, under the above-described Agreement entered
pursuant to the Comprehensive Environmental Response, Compensation and Liability Act of
1980, as amended ("CERCLA"), to perform the "Work" as defined in such Agreement
(hereinafter, the "Work") and to fulfill its other obligations as set forth therein; and

WHEREAS, said Principal is required by the Agreement to provide financial assurance
securing its full and final completion of the Work.

NOW, THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration the receipt of which is hereby acknowledged, the parties hereto agree as
follows:

1.    The Principal and Surety hereto are firmly bound to the United States
Environmental Protection Agency (hereinafter, "EPA")[, in the above Total Dollar Amount,]
for the performance of the Work, which we, the Principal and Surety, bind ourselves, our heirs,
executors, administrators, successors, and assigns, jointly and severally, subject to and in
accordance with the terms and conditions hereof. [Add proviso if there are multiple sureties:
";provided that, where the Sureties are acting as co-sureties, we, the Sureties, bind
ourselves in.such [sum and] performance "jointly and severally" for the purpose of
allowing a joint action or actions against any or all of us, and for all other purposes each
Surety binds itself, jointly and severally with the Principal, for the performance of the
Work only as is set forth in Schedule 1 attached hereto, but if no bifurcation of the Work is
indicated, the limit of liability shall be the full performance of the Principal’s Work
obligations under the Agreement".]

2.     The conditions of the Surety’s obligation hereunder are such that if the Principal
shall promptly, faithfully, fully, and finally complete the Work in accordance with the terms of
the Agreement, the Surety’s obligation hereunder shall be null and void; otherwise it is to remain
in full force and effect.

3.    The Surety shall become liable on the obligation evidenced hereby only when the
Principal fails to perform all or any part of the Work pursuant to and in accordance with the
terms of the Agreement. At any time and from time to time upon notification by the EPA
Regional Administrator or Regional Superftmd Director for EPA Region [._] (or any of their
designees) that the Principal has failed to perform all or any part of the Work, the Surety shall
promptly (and in any event within fifteen (I 5) days after receiving such notification):

(a) Commence to complete the Work to be done under the Agreement in
accordance with its terms and conditions; or

(b) Pay funds up to the Total Dollar Amount in such amounts and to such



person(s), account(s), or otherwise as the EPA Regional Administrator or
Regional Superfund Direction (or their designee) may direct.

If the Surety does not render such performance set forth above within the specified 15-day
period, the Surety shall be deemed to be in default of this Performance Bond and EPA shall be
entitled to enforce any remedy available to it at law, in equity, or otherwise; provided, however,
that if such default is susceptible of cure but cannot reasonably be cured within such fifteen (15)
day period and provided further that Surety shall have commenced to cure such default within
such fifteen (15) day period and thereafter diligently proceeds to perform the same, such fifteen
(15) day period shall be extended for such time as is reasonably necessary for Surety in the
exercise of due diligence to cure such default, such additional period not to exceed ninety (90)
days.

4.    The liability of the Surety shall not be discharged by any payment or succession of
payments hereunder, unless and until such payment or payments shall amount in the aggregate to
the Total Dollar Amount of this Performance Bond, but in no event shall the aggregate obligation
of the Surety hereunder exceed the amount of said sum.

5.    The Surety may cancel this Performance Bond only by sending notice of
cancellation to the Principal and to the EPA Regional Administrator for EPA Region [_],
provided, however, that no such cancellation shall be effective during the 120-day period
beginning on the date of receipt of the notice of cancellation by both the Principal and the EPA
Regional Administrator. If after ninety (90) days of such 120-day period, the Principal has not
established a replacement financial assurance mechanism pursuant to and in accordance with the
terms of the Agreement, EPA shall have the right to enforce performance and/or draw upon the
full amount of this Performance Bond.

6.     The Principal may terminate this Performance Bond only by sending written
notice of termination to the Surety and to the EPA Regional Administrator for EPA Region [_],
provided, however, that no such termination shall become effective unless and until the Surety
receives written authorization for termination of this Performance Bond by the EPA Regional
Administrator (or his or her designee).

7.    Any modification, revision, or amendment which may be made in the terms of the
Agreement or in the Work to be done thereunder, or any extension of the Agreement, or other
forbearance on the part of either the Principal or EPA to the other, shall not in any way release
the Principal and the Surety, or either of them, or their heirs, executors, administrators,
successors or assigns from liability hereunder. The Surety hereby expressly waives notice of any
change, revision, or amendment to the Agreement or to any related obligations between the
Principal and EPA.

8.    The Surety will immediately notify EPA of any of the following events: (a) the
filing by the Surety of a petition seeking to take advantage of any laws relating to bankruptcy,
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insolvency, reorganization, winding up or composition or adjustment of debts; (b) the Surety’s
consent to (or failure to contest in a timely manner) any petition filed against it in an involuntary
case under such bankruptcy or other laws; (c) the Surety’s application for (or consent to or failure
to contest in a timely manner) the appointment of, or the taking of possession by, a receiver,
custodian, trustee, liquidator, or the like of itself or of all or a substantial part of its assets; (d) the
Surety’s making a general assignment for the benefit of creditors; or (e) the Surety’s taking any
corporate action for the purpose of effecting any of the foregoing.

9.    Any provision in this Performance Bond that conflicts with CERCLA or any other
applicable statutory or legal requirement shall be deemed deleted herefrom and provisions
conforming to such statutory or legal requirement shall be deemed incorporated herein.

10. All notices, consents, approvals and requests required or permitted hereunder shall
be given in writing and shall be effective for all purposes if hand delivered or sent by (a) certified
or registered United States mail, postage prepaid, return receipt requested or (b) expedited
prepaid delivery service, either commercial or United States Postal Service, with proof of
attempted delivery, to the address shown on this first page of this Performance Bond.

All notices, elections, requests and demands under this Performance Bond shall be
effective and deemed received upon the earliest of (a) the actual receipt of the same by personal
delivery or otherwise, (b) one (1) business day after being deposited with a nationally recognized
overnight courier service as required above, or (c) three (3) business days after being deposited in
the United States mail as required above. Rejection or other refusal to accept or the inability to
deliver because of changed address of which no notice was given as herein required shall be
deemed to be receipt of the notice, election, request, or demand sent.

11. The Surety hereby agrees that the obligations of the Surety under this Performance
Bond shall be in no way impaired or affected by any winding up, insolvency, bankruptcy or
reorganization of the Principal or by any other arrangemenl or rearrangement of the Principal for
the benefit of creditors.

12. No right of action shall accrue on this Performance Bond to or for the use of any
person other than EPA or the executors, administrators, successors or assigns of EPA.

[SIGNATURES ON FOLLOWING PAGE]



IN WITNESS WHEREOF, the Principal and Surety have executed this Performance
Bond and have affixed their seals on the date set forth above.

The persons whose signatures appear below hereby represent, warrant, and certify that
they are authorized to execute this Perform ance Bond on behalf of the Principal and Surety,
respectively.

PRINCIPAL: [                           ],
a [corporation/partnership/limited liability
company] organized and in good standing in
the State of[         ]

Attest:
Name:

By:
Name:
Title:

SURETY: [                 1,
a [corporation/partnership/limited liability
company] organized and in good standing in
the State of[         ]

Attest:
Name:

By:
Name:
Title:
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CORPORATE ACKNOWLEDGMENTS

STATE OF )
SS:

COUNTY OF )

On                  ,200_, before me, the undersigned, a Notary Public in and for
said State, personally appeared                      , personally known to me or proved to
me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed
to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s), or the person on behalf of which the individual (s) acted, executed the instrument.

Notary Public

STATE OF )
SS:

COUNTY OF )

On                  ., 200_, before me, the undersigned, a Notary Public in and for
said State, personally appeared                       ., personally known to me or proved to
me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed
to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the
individual(s), or the person on behalf of which the individual(s) acted, executed the instrument.

Notary Public
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